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Statement of Questions Presented 


1. Where complaints allege that the defendants, the Sec- 
retary of Defense and the Chairman and members of the 
Atomic Energy Commission, by having detonated and 
threatening to detonate nuclear weapons which produced, 
now produce and will produce radioactive fallout, have 
caused harm to the plaintiffs and will cause them harm in 
the future, were motions to dismiss properly granted as 
to all or any of the plaintiffs who fall in the following cate- 
gories: 


a. Marshallese Islanders and a Samoan who live in the 
danger area within which the explosions will be conducted ; 
bp. Alien Japanese fishermen who by reason of the ex- 
plosions cannot go into their traditional fishing area for 
fear of death or injury and in which fishing area the fish 
have and will become contaminated by reason of the fallout; 


c. American citizens living in the United States wherein 
fallout from the explosions has occurred and will occur; 

d. ‘Alien friends living in other countries wherein fallout 
from the explosions has occurred and will occur? 


2 Do the defendants have authority from the Atomic 
Energy Act to explode nuclear weapons which produce 
radiation and radioactive debris which threaten to contami- 
nate ‘the air the plaintiffs breathe and the food they eat 
and will cause plaintiffs and their progeny genetic and 
somatic damage? If so, is the Atomic Energy Act Consti- 
tutional? 





IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14742 


LINUS C. PAULING, BERTRAND RUSSELL, TOYOHIKO 
KAGAWA, KARL PAUL LINK, LESLIE C. DUNN, 
CLARENCE E. PICKETT, WILLIAM BROSS LLOYD, JR., 
NORMAN THOMAS, STEPHANIE MAY, L. JOHN COLLINS, 
G. MICHAEL SCOTT, HIROAKI NAKATANI, TAKAAKT 
TSURUI, YAEJI MATSUSJITA, BROCK CHISHOLM, 
D. MARTIN NEIMOELLER, ANDRE TROCME, 

Plaintiffs and Appellants, 
v. 


NEIL H. McELROY, Secretary of Defense of the United States; 
JOHN A. McCONE, Chairman of the Atomic Energy Commis- 
sion of the United States; WILLARD F. LIBBY, HAROLD S. 
VANCE, JOHN S. GRAHAM and JOHN F. FLOBERG, Mem- 
bers of the Atomic Energy Commission of the United States, 

Defendants and Appellees. 
No. 14743 


+ DWIGHT HEINE, MICHIKO SAKO, SHEIICHI KAJI, KI- 
YOICHI TSUCHIOKA, FALEFATU S. UTU, JOHN 
McGRATH, MORGIANA HEINE; ARABELLA HEINE, 
HANNAH HEINE, IONE HEINE, MARGARET HEINE, 
FREDERIK HEINE and MODREN HEINE, by their father 
and next friend, DWIGHT HEINE; JONATHAN MOTE, 
KENYE MOTE, SAILASS ANDRIKE, ITEM ANDRIKE; 
TEMSA ANDRIKE, STEVE ANDRIKE, REEMING 
ANDRIKE and IMEDIDA ANDRIKE, by their father and 
next friend, SAILASS ANDRIKE, Plaintiffs and Appellants, 





Vv. 


NEIL H. McELROY, Secretary of Defense of the United States; 
JOHN A. McCONE, Chairman of the Atomic Energy Commis- 
sion of the United States; WILLARD F. LIBBY, HAROLD S. 
VANCE, JOHN S. GRAHAM and JOHN F. FLOBERG, Mem- 
bers of the Atomic Energy Commission of the United States, 





Defendants and Appellees. 
(iii) 











INDEX 


Supsecr Inprex 


Jurisdictional Statement 
Statement of the Case 
Statutes and Treaties Involved 
Statement of Points 

Summary of Argument 


Argument: 


I. The complaints allege a justiciable contro- 
versy within the jurisdiction of the Court 
and the Plaintiffs have standing to sue... 

A. Preliminary Statement 
B. General Principles 
C. Specific Argument 
(1) The Marshallese 
(2) The Japanese Fishermen. . 
(3) The Remaining Plaintiffs. . 
Il. The acts of the Defendants alleged in the 
complaints are unlawful 
A. Congress has not enacted any law 
authorizing the detonation of 
nuclear weapons endangering the 
entire population; the Defend- 
ants, therefore, are acting beyond 
the scope of their authority 
B. The Atomic Energy Act unlawfully 
delegates Legislative Powers to 
defendants. The defendants can- 
not continue to act as alleged in 
the complaint until Congress has 
at least itself purported to legis- 
late on the subject 
C. Even if the words ‘‘general wel- 
fare,” ‘‘security,’’ ‘‘health and 
safety of the public,’’ are deemed 
to be standards laid down by Con- 
gress, they are so vague, indefi- 
nite and uncertain as to unlaw- 














INDEX 


fully vest arbitrary power in 
executive officials and therefore 
violate due process of law 
D. If the vague and unconfined provi- 
sion of the Atomic Energy Act 
be deemed to set adequate stand- 
ards, then the Act as construced 
and applied deprives Plaintiffs of 
their Lives, Liberties and Proper- 
ties without due Process of Law 
in violation of the Fifth Amend- 
ment to the Constitution and Con- 
trary to the Principles of Inter- 
national Law 
(1) The Due Process Clause 
prohibits Defendantsfrom 
construing their powers 


(2) The pre-emption by defend- 
ants of 390,000 square 
miles of open sea violates 


the freedom of the seas. . 
(3) The acts of defendants vio- 
late the trusteeship agree- 
ment and the United Na- 
tions Charter 
III. The Atomic Eenrgy Act is unconstitutional. 
Conclusion 


Appendix A: 


Statutes, Treaties and Code involved 
Joint Appendix 


Taste or AUTHORITIES CITED 


Angle v. Chicago, St. Paul, etc., Ry., 151 U.S. 1, 10... 

Barber v. Gonzales, 347 U.S. 637 (Filipinos) 

Bolling v. Sharpe, 347 U.S. 497, 499 

Borden’s Farm Products v. Baldwin, 293 U.S. 194, 
209, 211-213 

Buchanan v. Worley, 45 U.S. 60 





INDEX 


Bunting v. Oregon, 243 U.S. 426, 438 

Calloway v. Hamilton National Bank of Washington, 
91 App. D.C. 314, 195 F. 2d 556, 559 (1952) 

Carter v. Carter Coal Co., 98 U.S. 238 

Chastleton Corp. v. Sinclair, 264 U.S. 325, 329 

Chastleton Corp. v. Sinclair, 264 U.S. 5438, 547 

Chicago & N. W. Ry. v. First Nat. Bank, 200 F. 2d 
383, 384 (CA 7, 1952) 

Choctaw Nation v. United States, 119 U.S. 1, 28 (In- 
dians ) 

Cole v. Young, 351 U.S. 536 

Connally v. General Construction Co., 269 US. 
385 

Cunard 8.8. Co. v. Mallon, 262 U.S. 100, 122 

Dayton v. Dulles, 357 U.S. 144 

De Korwin v. First Nat. Bank of Chicago, 156 F. 2d 
858, 861 (CA 7, 1946), cert. den. 329 U.S. 795 

Dickens, E. D., The Law of Nations as part of the 
National Law of the United States in 101 U. Pa. 
L. Rev. 26, 792 (1952) 

Duncan v. Kahananoku, 327 U.S. 304 (Hawaii) 

Elder v. Whitesides, 72 Fed. 724 (CC ED La., 1895) . 

Ex Parte Endo, 323 U.S. 283 

Ex Parte Milligan, 4 Wall (US) 2, 120 

First Unitarian Church v. Los Angeles, 357 U.S. 540. 

Gelling v. Texas, 343 U.S. 960 

Grand Opera Co. v. Twentieth Century Fox Film 
Corp., 235 F. 2d 303, 307 (CA 7, 1956) 

Guessfeldt v. McGrath, 342 U.S. 308, 310 

Hague v. CIO, 307 U.S. 496 

Harris v. Capehart-Farnsworth Corp. 207 F. 2d 512, 
515-516 (CA 8, 1953) 

Hilton v. Guyot, 159 U.S. 113, 163 

Home Bldg. & Loan Assn. v. Blaisdell, 290 U.S. 398, 
425, 426 

In re Summers, 325 U.S. 561 

Joint Anti-Fascist Committee v. McGrath, 341 U.S. 
123 

Kansas v. Colorado, 206 U.S. 46 

Kent v. Dulles, 357 U.S. 116 











Vili INDEX 


Kilbourn v. Thompson, 103 U.S. 168 

Kotalla Co. v. Bones, 186 Fed. 30, 36 (CA 9, 1911)... 

Land v. Dollar, 331 U.S. 731, 738 

| Lanzetta v. New Jersey, 306 US. 451, 453 

| Little v. Barreme, 2 Cranch (U.8.) 170 

Marbury v. Madison, 1 Cranch (U.S.) 49, 58 

McCulloch v. Maryland, 4 Wheat (U.S.) 316, 420.... 

Meyer v. Nebraska, 262 U.S. 390, 399 

Minnesota v. Barber, 136 U.S. 313, 319 

Mugler v. Kansas, 123 U.S. 623, 661 

Oyama v. California, 332 U.S. 631 

- Panama Refining Co. v. Ryan, 293 U.S. 388 

Panama Refining Co., supra, stated (293 U.S. at 

491) 

- Philadelphia Co. v. Simpson, 223 U.S. 605 

Pierce v. Society of Sisters, 268 U.S. 510 

Reid v. Covert, 354 US. 1, 19 

Rochin v. California, 342 U.S. 165, 173 

Russian Volunteer Fleet v. United States, 282 U.S. 
481 

Schecter Corp. v. United States, 295 U.S. 499 

| Smith v. Texas, 233 U.S. 630, 639-640 

Speiser v. Randall, 357 U.S. 513 

Squire v. Copoeman, 351 U.S. 1 (Indians) 

Squire v. Copoeman, 351 US. 1, 6 

Sterling v. Constantin, 287 U.S. 378 

Sweezy v. New Hampshire, 354 U.S. 234, 260 

The Charming Betsy, 2 Cranch (U.S.) 64 

The Paquete Habana, 175 U.S. 677, 700 

Thornhill v. Alabama, 310 U.S. 88 

Toth v. Quarles, 350 U.S. 11, 23 

United Public Workers v. Mitchell, 330 US. 75 

United States v. Arjona, 120 U.S. 479 

United States v. George, 228 U.S. 14 

United States v. Rickett, 188 U.S. 432, 443 (Indians) . 


Page 


19 


United States v. L. Cohen Grocery Co., 255 US. 81.. 31, 50 


United States v. Lee, 106 U.S. 196, 220 
United States v. Rock Royal Co-op., 307 U.S. 533, 


47 





United States v. Witkovick, 353 U.S. 194 

| Vicksburg Waterworks Co. v. Vicksburg, 185 U.S. 
65, 82 

| Viereck v. United States, 318 U.S. 236 

| Weaver v. Palmer Bros. Co., 270 U.S. 402, 410 
Winters v. New York, 333 U.S. 507 

Wolf v. Colorado, 338 U.S. 25, 27 

Yick Wo v. Hopkins, 119 U.S. 356 

| Youngstown Sheet & Tube Co. v. Sawyer, 343 US. 


Sratrures 


| 28 USC 1331, 1332, 1333, 1350 and 2201 
_ 28 USC 1291, 1294(1) 
- See. 91, Atomic Energy Act (42 USC 2121; 68 Stat. 


. 936) 4, 24, 27, 28, 53 
| 28 USC 1332, 62 Stat. 930; 70 Stat. 658 (1958 Amend- 

ment [72 Stat. 415]) 4, 20 
28 USC 1350; 62 Stat. 934 
Trusteeship Agreement for former Japanese Man- 

dated Islands, 61 Stat. 3301 4,14, 37, 42 
Atlantic Charter (55 Stat. 1603) 37 
Proclamation (No. 2667; 10 Fed. Reg. 12303; 59 Stat. 


MIscEeLLANEOUS 


Article IV, Treasury of Friendship and Navigation, 

U.S. and Japan (U.S. Treaties, Other International 

Acts, [TIAS], No. 2863) 4,19, 54 
Bill of Rights, Sec. 4 
Charter, United Nations (59 Stat. 1031), Art. 1-16, 

55, 56, 57, 73, 74, 75, 76 4, 54, 55, 56 
Code, Trust Territory Pacific Is. (pursuant to 68 

Stat. 330, Ex. Orders 10265 [16 Fed. Reg. 6419], 

10408 [3 CFR, 1952 Supp. 110], 10470 [3 CFR, 

1953 Supp. 87]) 4, 15, 16, 62 














IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14742 


LINUS C. PAULING, BERTRAND RUSSELL, TOYOHIKO 
KAGAWA, KARL PAUL LINK, LESLIE C. DUNN, 
CLARENCE E. PICKETT, WILLIAM BROSS LLOYD, JR., 
NORMAN THOMAS, STEPHANIE MAY, L. JOHN COLLINS, 
G. MICHAEL SCOTT, HIROAKI NAKATANI, TAKAAKI 
TSURUI, YAEJI MATSUSJITA, BROCK CHISHOLM, 
D. MARTIN NEIMOELLER, ANDRE TROCME, 

Plaintiffs and Appellants, 





NEIL H. McELROY, Secretary of Defense of the United States; 
JOHN A. McCONE, Chairman of the Atomic Energy Commis- 
sion of the United States; WILLARD F. LIBBY, HAROLD S&. 
VANCE, JOHN S. GRAHAM and JOHN F. FLOBERG, Mem- 
bers of the Atomic Energy Commission of the United States, 

Defendants and Appellees. 


No. 14743 
DWIGHT HEINE, MICHIKO SAKO, SHEIICHI KAJI, KI- 


YOICHI TSUCHIOKA, FALEFATU S&S. UTU, JOHN 
McGRATH, MORGIANA HEINE; ARABELLA HEINE, 
HANNAH HEINE, IONE HEINE, MARGARET HEINE, 
FREDERIK HEINE and MODREN HEINE, by their father 
and next friend, DWIGHT HEINE; JONATHAN MOTE, 
KENYE MOTE, SAILASS ANDRIKE, ITEM ANDRIKE; 
TEMSA ANDRIKE, STEVE ANDRIKE, REEMING 
ANDRIKE and IMEDIDA ANDRIKE, by their father and 
next friend, SAILASS ANDRIKE, Plaintiffs and Appellants, 


Vv. 


NEIL H. McELROY, Secretary of Defense of the United States; 
JOHN A. McCONE, Chairman of the Atomic Energy Commis- 
sion of the United States; WILLARD F. LIBBY, HAROLD &. 
VANCE, JOHN S. GRAHAM and JOHN F. FLOBERG, Mem- 
bers of the Atomic Energy Commission of the United States, 

Defendants and Appellees. 





APPEAL FROM ORDER DISMISSING COMPLAINTS, UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Continued on page 2] 








2 


[Continued from page 1] 
BRIEF FOR APPELLANTS AND JOINT APPENDIX 


Jurisdictional Statement 


The complaints, in the United States District Court for 
the District of Columbia, were for declaratory judgments 
as to the validity of, and injunctions against, the acts of 
defendants in causing detonation of nuclear weapons that 
produce radiation and radioactive atomic nuclei (Jt. Appdx. 
13-14; 27). The amendments to the complaints (Jt. Appdx. 
31-34) allege damages and pray for same. The trial court 
had jurisdiction under 28 USC 1331, 1332, 1333, 1350 and 
2201. 

These are appeals from an order dismissing both com- 
plaints. This Court has jurisdiction under 28 USC 1291 
and 1294(1). 

Statement of the Case 


This is a consolidated appeal. By order of Court the 
two cases were consolidated for purposes of briefing, 
filing of joint appendix and for argument. They were like- 
wise consolidated in the Court below." 


These are appeals from the final ‘‘Order Dismissing 
Complaints’? issued by the court below, on the grounds 
that the complaints fail to state a justiciable controversy 
within the court’s jurisdiction and that none of the plain- 
tiffs has standing to sue. 


1 For convenience of reference, No. 14742 in this court, No. 866-58 
in the court below, will be referred to as the Pauling complaint; No. 14743 
in this court, No. 1566-58 in the court below, will be referred to as the 
Heine Complaint. 





The complaints allege: 


that plaintiffs are either citizens and residents of the 
United States, or residents of the Marshall Islands or 
Samoa, or Japanese fishermen who fish in the waters 
wherein the acts of defendants complained of are to take 
place, or alien friends (Jt. Appdx. 2-4; 16-17) ; 

that defendants are the Secretary of Defense and the 
Chairman and members of the Atomic Energy Commission 
(Jt. Appdx. 4, 17) ; 

that defendants have set off an area in the Pacific Ocean 
to conduct nuclear explosions; that defendants have pre- 
vented the Japanese fishermen plaintiffs from entering into 
that area for fear of loss of life and contamination of the 
fish they would catch; that as to the Marshallese plaintiffs, 
the acts of defendants threaten them with direct, immediate 
and imminent danger of serious physical injury as well as 
danger of the destruction and/or contamination of their 
food supply (Jt. Appdx. 3, 18) ; 

that the defendants have caused to be set off nuclear 
explosions and that they threaten to set off additional 
nuclear explosions that have and will result in various 
diseases to plaintiffs and to damage to plaintiffs, both 
genetic and somatic, due to the radiation that they would 
not suffer but for the acts of defendants (Jt. Appdx. 5, 19) ; 

that the nuclear explosions previously set off, and to be 
set off, by defendants produce radiation which causes harm 
to human beings (Jt. Appdx. 5-12; 20-25) ; 

that the acts of defendants are illegal as not within the 
authority of defendants, or that the Atomic Energy Act is 
unconstitutional and in violation of the United Nations 
Charter and (Heine Comp.; Jt. Appdx. 27) in violation of 
the right to freedom of the seas and the Trust Agreement 
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for the Trust Territory of the Pacific Islands (Jt. Appdx. 
12-13; 26-27) ; 

The prayers seek declaratory judgments, injunctions and 
(by the amendments to the complaints) damages (Jt. 
Appdx. 13-14; 27-28; 31-34). 

The defendants filed motions to dismiss (Jt. Appdx. 29, 
30) in both cases. As noted’ above, the trial court granted 
the motions (Jt. Appdx. 35). Hence these appeals. 


Statutes and Treaties Involved 


The statutes and treaties involved are lengthy. The 
relevant portions are set out hereinafter in Appendix A. 
They consist of: 


1. Section 91 of the Atomic Energy Act (42 USC 2121; 
68 Stat. 936) ; 

2. 28 USC 1332; 62 Stat. 930; 70 Stat. 658 (the 1958 
Amendment [72 Stat. 415] is not applicable to this pro- 
ceeding) ; 

3. 28 USC 1350; 62 Stat. 934; 

4. Articles 73, 74, 75, 76, 55 and 56 of the United Nations 
Charter (59 Stat. 1031) ; 

5. Trusteeship Agreement for the Former Japanese 
Mandated Islands (61 Stat. 3301) ; 

6. Article IV of the Treaty of Friendship and Naviga- 
tion between the United States and Japan (U.S. Treaties 
and Other International Acts [TIAS] No. 2863) ; 

7. Section 4 of the Code of the Trust Territory of the 
Pacific Islands (pursuant to 68 Stat. 330; Exective Orders 
10265 [16 Fed. Reg. 6419], 10408 [3 CFR, 1952 Supp. 110], 
10470 [3 CFR, 1953, Supp. 87]). 





Statement of Points 


1. The trial court erred in granting the motions to dis- 
miss.* 

Summary of Argument 

These being appeals from an order granting motions to 
dismiss, there are no factual problems before the court. It 
stands admitted that defendants have engaged and will 
engage in the explosion of nuclear weapons that produce 
radiation and radioactive fallout which cause harm to 
plaintiffs. This is true as to all the plaintiffs. 

In addition, the conduct of the defendants has prevented 
the Japanese fishermen from fishing in their traditional fish- 
ing area on the high seas for fear of loss of life together 
with the fact that by their actions, defendants have con- 
taminated and will contaminate the fish the fishermen cus- 
tomarily catch, making them unfit for human consumption. 

In addition, as to the Marshallese plaintiffs, the explo- 
sions brought about by defendants, being in the very area 
where said plaintiffs live, the acts of defendants are causing 
them immediate harm both physically and to their food 
supply. 

Plaintiffs claim that the acts of defendants are illegal, 
both because of lack of authority and in violation of the 
Constitution and International Law and that on the basis 
of the facts admitted by the motions, they have standing in 
court and should be permitted to prove their allegations. 

Plaintiffs claim that they all have standing to sue because 
of the allegations of harm to them, and that even if there 
be doubt about the other plaintiffs, certainly the Japanese 
fishermen and Marshallese plaintiffs are entitled to be in 
court. 


* The court also denied a preliminary injunction, but no appeal was 
taken from that order. 
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As to the legality or illegality of defendants’ conduct, 
plaintiffs argue that the Atomic Energy Act did not give 
authority to defendants to explode nuclear weapons that 
threaten the health and food supply of the magnitude al- 
leged in the complaints; that if the Atomic Energy Act did 
so authorize defendants to act, it is unconstitutional as a 
delegation of legislative power to an administrative agency, 
that there are no standards to guide the defendants in their 
work, that such acts violate the principle of the freedom 
of the seas, particularly as to the Japanese fishermen, that 
the conduct is directly in violation of the Trusteeship 
Agreement whereby the United States undertook to protect 
the Marshallese, not to harm them by such nuclear explo- 
sions, and that the conduct is in violation of the United 
Nations Charter; finally plaintiffs argue that if the Atomic 
Energy Act authorizes defendants to act as complained of, 
that the Act is unconstitutional because Congress has no 
power to authorize peacetime activity which will, unless 
checked, cause such damage, in measure horrible to con- 
template, to plaintiffs and their progeny, as well as to other 
inhabitants of this earth. 


ARGUMENT 
I 


The Complaints Allege a Justiciable Controversy Within 
the Jurisdiction of the Court and the Plaintiffs Have 
Standing to Sue 


A. 


Preliminary Statement 


While the court below in its order dismissing the com- 
plaints asserted two separate grounds (no justiciable con- 
troversy and no standing to sue; Jt. Appdx. 36) in support 
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of its ruling, we treat them under one heading as we think 
they are inter-related and lend themselves to such consider- 
ation. Since both complaints were dismissed, each in its 
entirety and as to each plaintiff, the order must be reversed 
if under any theory as to any plaintiff, even one, a claim is 
stated. . 

While we believe that as to each plaintiff* there is a 
justiciable controversy within the jurisdiction of the court 
and that each plaintiff has standing to sue, we recognize 
that it can properly be said there are eategories of plain- 
tiffs. For convenience we shall refer to them as: 1. The 
Marshallese,? the Japanese fishermen,* 3. the remaining 
plaintiffs * and we shall treat with each separately as well 
as together. Before doing so, it is well to consider basic 
principles applicable to the determination of a motion to 
dismiss. 


2We shall refer to the appellants as plaintiffs and the appellees as 
defendants. 


3 Present only in the Heine complaint. They are: Dwight Heine, 
Morgiana Heine, Arabella Heine, Hannah Heine, Ione Heine, Margaret 
Heine, Frederik Heine, Modren Heine, Jonathan Mote, Kenya Mote, 
Sailass Andrike, Item Andrike, Temsa Andrike, Steve Andrike, Reeming 
Andrike, Imedida Andrike. Three of these plaintiffs, Dwight Heine, 
Jonathan Mote and Sailass Andrike are temporary residents of the 
United States in Honolulu. (Jt. Appx. 16, 17) 

4Present in both the Pauling and Heine complaints. In the Pauling 
complaint the Japanese plaintiffs are: Hiroaki Nakatani, Takaaki Tsuri 
and Yaeji Matsushita. In the Heine complaint there is one, Sheiichi 
Kaji. 

5 These plaintiffs can likewise, in a sense, be considered in two cate- 
gories: 1. The United States citizen plaintiffs: In Heine, there is one: 
John McGrath. In Pauling, there are seven: Linus C. Pauling, Karl 
Paul Link, Leslie C. Dunn, Clarence EB. Pickett, William Gross Lloyd, Jr., 
Norman Thomas, Stephanie May) and 2. the alien plaintiffs: There are 
eight in the Pauling complaint: Bertrand Russell, Toyohiko Kagawa, 
G. Michael Scott, L. John Collins, Brock Chisholm, D. Martin Niemoller, 
Kathleen Lansdale [this plaintiff did not appeal] Andre Troeme and 
Falefatu S. Utu [this plaintiff is a permanent resident of American 
Samoa now temporarily residing in Honolulu. In point of distance, his 
interest is closely akin to the Marshallese]. 











B. 


General Principles 


A. The federal courts have time and again laid down the 
rule that in considering a motion to dismiss, the allegations 
of the complaint must be viewed in the light most favorable 
to the plaintiff, and all facts well pleaded must be admitted 
and accepted as true. Angle v. Chicago, St. Paul, etc. Ry, 
151 U.S. 1, 10; Guessfeldt v. McGrath, 342 U.S. 308, 310; 
Chicago & N.W. Ry. v. First Nat. Bank, 200 F. 2d 383, 384 
(CA 7 1952) ; Harris v. Capehart-Farnsworth Corp., 207 F. 
9d 512, 515-516 (CA 8, 1953); Grand Opera Co. v. Twen- 
tieth Century Fox Film Corp., 235 F. 2d 303, 307 (CA 7, 
1956). In Calloway v. Hamilton National Bank of Wash- 
ington, 91 App. D.C. 314; 195 F. 2d 556, 559 (1952), this 
Court stated: 


‘¢ 4 motion to dismiss should not be sustained ‘unless 
it appears to a certainty that the plaintiff would be 
entitled to no relief under any state of facts which 
could be proved in support of the claim’ set forth by 
the plaintiff.’’ 


B. As the complaints make clear, the constitutionality of 
the Atomic Energy Act, as construed and applied by these 
defendants in the detonation of nuclear weapons resulting 
in radio-active fallout, has been brought into question. And 
the complaints allege that defendants contend their acts 
(e.g. detonations that will deprive certain of the plaintiffs 
of their fishing rights; that have caused other plaintiffs to 
be put in fear of their lives because the detonations are 
taking place in the area where they live; that have resulted 
and will result in exposure of plaintiffs, as well as other 
human beings world wide, to radiation that will increase the 
contamination of the food supply and bone structure and 
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will cause plaintiffs and their progeny to suffer diseases 
they would not otherwise suffer) are lawful, thus ascribing 
to Congress the intent to poison the earth’s atmosphere 
and food supply, a power which appears to transcend all 
constitutional limitations. . 

The determination of such grave constitutional and legal 
questions should not have been determined on a mere motion 
to dismiss the complaint without a trial upon evidence, it 
is respectfully submitted. 

The Supreme Court has held on many occasions that a 
trial court may and should require that an adequate factual 
foundation appear in the record before constitutional issues 
are decided. 


‘‘We think that the facts alleged in the bill were 
sufficient to entitle the plaintiffs to an opportunity to 
prove their case, if they could, and that the court should 
not have undertaken to dispose of the constitutional 
issues (as to which we intimate no opinion) in advance 
of that opportunity. ... The salutory principle that the 
essential facts should be determined before passing 
upon grave constitutional questions is applicable.”’ 


Polk Co. v. Glover, 305 U.S. 
5, 9. 


See also, Smith v. Texas, 233 U.S. 630, 639-640; Bunting v. 
Oregon, 243 U.S. 426, 438; Chastleton Corp. v. Sinclair, 
264 U.S. 548, 547; Weaver v. Palmer Bros. Co., 270 U.S. 402, 
410; Borden’s Farm Products v. Baldwin, 293 U.S. 194, 209, 
911-213. See in the Borden’s Farm Products decision, the 
concurring opinion of Mr. Justice Stone and Mr. Justice 
Cardozo, where it is stated: 


‘cWe are in accord with the view that it is inexpedient 
to determine grave constitutional questions upon a 
demurrer to a complaint, or upon an equivalent motion, 
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if there is a reasonable likelihood that the production 
of evidence will make the answer to the questions 
clearer’’ (supra, at p. 213).° 


C. In the light of these principles, the complaints here 
are clearly invulnerable against defendants’ motions. By 
their motions the defendants admit at least the following: 


1. that all the paintiffs are either citizens of the United 
States or alien friends; 

2. that the Eniwetok Proving Grounds ‘‘constitutes an 
- area of 390,000 square miles of the high seas in the Pacific, 
_ only a small portion of which is within the Trust Territory’’ 
[Jt. Appdx. 18]. 

3. that the Japanese fishermen plaintiffs, alien friends, 
- are barred from entering the entire aforesaid area where 
_ they have regularly engaged in fishing; that if said plaintiffs 
- enter the area they will be ‘‘blown to death”’ or ‘¢seriously 
injured’”’ [Jt. Appdx. 18], and that any fish caught in said 
area ‘‘will be unfit for human consumption”’ [Jt. Appdx. 3], 
thus depriving plaintiffs of their life and property [id.]; 

4. that the Marshallese plaintiffs ‘‘are in direct, imme- 
- diate and imminent danger of serious physical injury, as 
| well as in danger of the destruction and/or contamination 
of their food supply’’ (Jt. Appdx. 18) ; 


® See also, Bikle, Judicial Determination of Questions of Fact Affect- 
ing the Constitutional Validity of Legislative Action in 38 Harv. L. Rev. 
6 (1924); Frankfurter, Hours of Labor and Realism in Constitutional 
Law in 29 Harv. L. Rev. 353 (1916); Denman, Comment on Trials of 
Fact in Constitutional Cases in 21 Amer. Bar Ass’n. J. 805 (1935) ; Note, 
The Presentation of Facts Underlying the Constitutionality of Statutes 
in 29 Harv. L. Rev. 631 (1936); Cornment, Review by Supreme Court— 
Findings of Fact in 35 Col. L. Rev. 285 (1935) ; Annotation, Considera- 
tion of Extrinsic Evidence on Question of Constitutionality of Statute, 
82 L.ed. 1244-2162. 
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5. that the detonation by defendants of nuclear weapons 
prior to 1958 and which they threaten to detonate 


‘resulted and will result in world-wide exposure of 
human beings to radiation in addition to that of the 
natural background radiation and to the X-ray radia- 
tion resulting from the healing arts and industry. The 
past and threatened future acts of the defendants did 
and will cause worldwide fallout of radioactive debris, 
did and will increase the radioactive strontium content 
of the soil and the amount of contamination of the food 
supply of the world and of the bones of human beings.”’ 
(Jt. Appdx. 5) ; 


6. that 


‘the defendants’ past and threatened future acts of 
exploding nuclear weapons did and will cause the 
plaintiffs to be damaged genetically and somatically; 
will cause their progeny to be deleteriously affected 


because of the additional radiation brought about by 
the acts of the defendants, and, with high probability, 
did and will cause the plaintiffs to suffer various 
diseases which they would not suffer but for the addi- 
tional radiation brought about by the acts of the 
defendants.’’ (id.) ; 


7. that 


‘‘Fyom the biological point of view any quantity of 
radioactive fallout, no matter how small, is undesirable. 

‘‘Penetrating radiation of the sort produced by 
radioactive fallout does harm to the human body and 
the pool of human germ plasm that determines the 
nature and well-being of future generations of human 
beings. 
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‘<Bxposure of the reproductive organs of a living 
organism, including a human being, results in genetic 
damage through the production of genetic mutations. 
There is no minimum amount of irradiation dose that 
must be exceeded before mutations occur. Mutations 
oceur in number essentially in direct proportion to 
the dose of irradiation.’’? [Jt. Appdx. 8]; 


8. that 


‘The average amounts of exposure of the gonads 
of human beings from the tests of nuclear weapons as 
they have been carried out during recent years have 
been estimated to be in the neighborhood of 0.1 roent- 
gen in thirty years from external gamma radiation 
and additional amounts of roughly the same magnitude, 
perhaps somewhat smaller, possibly somewhat larger, 
from internal gamma radiation of ingested cesium 137 
from the world-wide fallout. The effects of exposure of 
this magnitude of the gonads of human beings to ioniz- 
ing radiation are such that some thousands or tens of 
thousands of seriously defective children may be ex- 
pected to be produced by the explosions of nuclear 
weapons carried out during each year at the average 
rate of the past seven years. Some thousands or tens 
of thousands of additionally seriously defective chil- 
dren may be expected to be produced by the mutations 
caused by the fallout radioactivity resulting from the 
explosion of a single large nuclear weapon with high 
fission yield, inasmuch as the amount of fission involved 
in the explosion of a single large nuclear weapon with 
high fission yield may be equal to the average amount 
per year for the last few years.’ (Jt. Appdx. 9-10) ; 





9. that 


‘‘There is also a high probability that damage is 
being done to the health of human beings now living 
that is comparable to the genetic damage that is being 
produced by fallout and that will impair future genera- 
tions. There is a high probability that fallout radio- 
activity is producing and will produce additional cases 
of leukemia, bone cancer, and other diseases that will 
lead to thousands or tens of thousands of deaths of 
human beings that would not have occurred or would 
not occur if the tests of nuclear weapons were not 
carried out.”’ (id.) 


It is in the light of these undisputed facts set forth in 
the complaints, and the legal principles aforestated, that 
the motions to dismiss should be considered. 


C. 
Specific Argument 


We do not understand the ruling on the motions to dis- 
miss to mean that a District Court of the United States 
is without jurisdiction to afford relief against public 
officers who act beyond the scope of their authority or 
pursuant to an unconstitutional statute. It is settled that 
public officers so acting are subject to the equitable power 
of the court (Philadelphia Co. v. Simpson, 223 U.S. 605; 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579; 
Sterling v. Constamtin, 287 U.S. 378) as well as to liability 
in damages. (Little v. Barreme, 2 Cranch (U.S.) 170; 
Kilbourn v. Thompson, 103 U.S. 168; The Charming Betsy, 
2 Cranch (U.S.) 64), for public officers thus acting become 
tortfeasors (Land v. Dollar, 331 U.S. 731, 738). The ruling 
must mean, therefore, that the court felt none of the plain- 
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tiffs, either because in their position as aliens they are not 
entitled to judicial relief, or because, even as citizens, they 
did not allege sufficient interest in themselves to be entitled 
to judicial aid. 

Under either of these theories, we submit, the court erred. 


(1) 
The Marshallese’ 


The (Heine) complaint as to the Marshallese alleges (Jt. 
Appdx. 17-18) that the defendants ‘‘are currently directing 
the detonation of numerous nuclear weapons, including so- 
called ‘dirty bombs’ at the Eniwetok Proving Grounds, at 
the Marshall Islands,”’ that these plaintiffs “‘are presently 
residents of said :Marshall Islands”’ and that ‘‘as such, 
they are in direct, immediate and imminent danger of 
serious physical injury, as well as in danger of the destruc- 
tion and/or contamination of their food supply, resulting 
from the threatened nuclear detonations.”’ 

These allegations, it must be remembered, are taken as 
true on the motion to dismiss. 

Tt cannot be said, therefore, that as to those plaintiffs 
there is no showing of immediate, personal injury and 
interest. The dismissal as to these plaintiffs must, perforce, 
be grounded on a theory that, as aliens, they have no right 
to sue. But such a contention is untenable. 


The Marshallese are not ‘‘mere aliens’’. They are indi- 
viduals as to whom the United States (which would include 
their courts) have a very special obligation of care and 
trust by reason of the United States’ position as adminis- 
tering authority of the Trust Territory under the Trustee- 


7 The arguments below as to the citizens as well as the general alien 
plaintiffs are, of course, likewise applicable here, but the Marshallese 
have additional right to sue. 
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ship Agreement (61 Stat. 3301). As such the United States 
has promulgated a Code for the Territory of the Pacific 
Islands? In this Code, the United States pledged to these 
Marshallese plaintiffs that they would not deprive them of 
‘‘life, liberty or property”’ without due process of law 
(§4 of the Bill of Rights for Trust Territory [see page 
1 of the Code] )*® 
In addition, Section 20 of the Code provides: 


‘‘Laws applicable in the Trust Territory. The fol- 
lowing are declared to be in full force and to have the 
effect of law in the Trust Territory of the Pacific 
Islands, hereinafter referred to in the laws and regu- 


8 The Code was promulgated pursuant to authority of Congress (68 
Stat. 330) and Presidential Executive Orders (10265 [note preceding 48 
USC 1451; 16 C.F.R. 6419], 10408 [3 CFR, 1952 Supp. 110], 10470 
[3 CFR, 1953 Supp. 87]). It is entitled “Code of the Trust Territory 
of the Pacific Islands”; it is addressed “To the People of the Trust Terri- 
tory of the Pacific Islands”, and it recites that “the eighteen chapters 
hereinafter sct forth shall be the laws and regulations of the Trust 
Territory of the Pacific Islands.” (See page iii of the Code.) 

9 Other guarantees given the Marshallese in their Bill of Rights are: 


(1) Freedom of religion, conscience, spirit, press, assembly, and 
petition; 
(2) No slavery or involuntary servitude except as punishment for 
a crime; . 
(3) Protection against unreasonable search and seizure; 
(4)... 
(5) No ex post facto laws; 
(6) No excessive bail, excessive fines, or cruel and unusual pun- 
ishments ; 
(7) No discrimination on account of race, sex, language, or 
religion ; 
(8) Freedom of migration and movement; 
(9) No imprisonment for failure to discharge contractual obliga- 
tion; 
(10) The writ of habeas corpus; 
(11) No quartering of soldiers in private houses; 
(12) Protection of Trade and property rights; and 
(13) Due recognition of local customs. 
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lations as ‘Trust Territory’: (a) the Trusteeship 
Agreement; .. .”’ 


The Trust Agreement assures the Marshallese that 
(Art. 6.1; Page xiii of the Code) the United States will 
earry out its Trust in accordance with the ‘‘freely expressed 
wishes of the peoples concerned.’’ The plaintiffs have not 
expressed a wish to have their lives endangered or their 
food supply contaminated, by the conduct complained of. 

The United States covenanted (Art. 6.3 of the Trust 
Agreement; Page xiv of the Code) that it will ‘‘protect the 
health of the inhabitants.’? The complaint alleges the 


converse. 

The United States agreed (Art. 6.2; page xiv of the 
Code) that it will ‘protect the inhabitants against the loss 
of their lands and resources.’’ The complaint alleges their 
destruction by the defendants. 

The Trust Agreement incorporates certain applicable 
provisions of the United Nations Charter, specifically re- 


ferring to some, as for example Art. 76 (See Pages xii-xvi 
of the Code). In Executive Order 10265 (Page xxviii of 
the Code; note preceding 48 U.S.C. 1451; 16 F.R. 6419) the 
United States declared that it will ‘‘carry out the obliga- 
tions assumed by the United States as the administering 
authority of the Trust Territory under the terms of the 
Trusteeship Agreement approved by the United States on 
July 18, 1947, and under the Charter of the United 
Nations.”’ 

Under Art. 76(b), the plaintiffs (Page viii of the Code) 
are entitled to have their ‘‘economi¢c advancement’’ pro- 
moted (not their food supply destroyed, as alleged in the 
Heine Complaint, because ‘‘the interests of the inhabitants 
are paramount”’ (Art. 73; Page vii of the Code). 

Accordingly, in view of the above and of the admitted 
allegations in the complaint it cannot really be said that 
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these plaintiffs have no standing to sue. Clearly, the Mar- 
shallese plaintiffs are entitled to seek redress in our courts 
as territorial wards whom this nation has undertaken to 
protect from injury and to guarantee the fundamental 
freedoms of the Bill of Rights. Cf. Duncan v. Kahanamoku, 
397 U.S. 304 (Hawaii); Squire v. Copoeman, 351 U.S. 1 
(Indians) ; Choctaw Nation v. United States, 119 U.S. 1, 28 
(Indians) ; United States v. Rickett, 188 U.S. 432, 443 (In- 
dians) ; Barber v. Gonzales, 347 U.S. 637 (Filipinos). 

If there be any doubt as to the right of persons such as 
the Marshallese to have access to the Courts of the United 
States—and we think there are none—such doubts, at least 
on a motion to dismiss, where all intendments are in favor 
of plaintiffs, should be resolved in favor of plaintiffs. 
Moreover, the fact is that the Marshallese are our wards 
and in a weaker position than the American Indians, of 
whom the Supreme Court has just recently said, in Squire 
v. Copoeman, 351 U.S. 1, 6: 


‘6 Doubtful expressions are to be resolved in favor 
of the weaker and defenseless people who are the ward 
of the Nation dependent upon its protection and good 
faith.’’ 


(2) 


The Japanese Fishermen” 


The complaints, insofar as the Japanese fishermen plain- 
tiffs are concerned, allege that (Heine complaint, Jt. Appdx. 
18) plaintiff and his fishing vessel ‘‘have heretofore reg- 
ularly engaged in fishing on the high seas, near the Marshall 
Islands, and on the high seas within the said 390,000 square 
miles area’’ which defendants are using to conduct the tests, 


10 Here again the general arguments below as to the remaining plain- 
tiffs, citizens as well as alien, are applicable. 
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and that ‘‘plaintiff cannot enter said area for fear of being 
blown to death or being seriously injured; in addition, the 
ocean waters in said area, and for many square miles in the 
Pacific, are, and will be, contaminated, as are, and will be, 
the fish in said ocean waters, resulting from the threatened 
nuclear detonations aforesaid.”’ 

In the Pauling Complaint (Jt. Appdx. 3) the Japanese 
fishermen plaintiffs allege that they ‘traditionally fish in the 
waters of the Pacific Ocean, including the Eniwetok proving 
grounds, in which defendants are to conduct the nuclear 
explosions,”’ that the defendants have barred them ‘‘from 
entering said area for the purpose of fishing; if said plain- 
tiffs enter said area, they will do so at risk of life; more- 
over, any fish caught by them in said area, and about said 
area, will be unfit for human consumption, by virtue 
whereof said plaintiff will be deprived of life and property 
by the unlawful acts of the defendants.’’ * 


Accordingly, as to these plaintiffs too, it cannot be con- 
tended that plaintiffs have not alleged direct, immediate 
and personal damage from the acts of defendants. Jus- 
tification for the order of dismissal as to these plaintiffs, 


11 These allegations are, of course, sufficient statements of personal 
injury and threatened injury to entitle these plaintiffs to their day in 
court and an opportunity to prove the allegation. But, even aside from 
the legal principle that the allegations must be accepted as true for the 
purpose of a motion to dismiss, defendants have themselves made it 
perfectly clear how true the allegation is. 

On April 11, 1958, defendants issued a regulation (23 Fed. Reg. 2401) 
in which they set forth that they had previously February 14, 1958) 
“issued public notice of the danger area to be established April 5, 1958, 
in connection with the forthcoming Hardtack nuclear test series to be 
conducted at the Eniwetok Proving ground in the Marshall Islands.” 
(Italics added) Defendants further stated (ibid) that “to protect the 
health and safety of the public” (Italics added) they were issuing the 
regulation. Further, it is stated that the promulgation of the regulation 
without the customary notice period was necessary “in view of . . . 
the potential hazard to the health and safety of individuals who enter 
the danger area.” (Italics added) 
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' therefore, can only come from the fact that they are aliens 
- seeking to sue in the United States courts. But here again 
this is no justification. 

It is settled that alienage on the part of a plaintiff gives 
| jurisdiction to the United States courts under 28 USC 1332 
"as against citizen defendants, both in actions at law and in 


equity. Elder v. Whitesides, 72 Fed. 724(CC ED La, 1895) ; 


_ Kotalla Co. v. Bones, 186 Fed. 30, 36 (CA 9 1911) ; DeKor- 
- win v. First Nat. Bank of Chicago, 156 F. 2d 858, 861 (CA 
7 1946), cert. den. 329 U.S. 795.” 

Moreover, the treaty between the United States and 


r Japan specifically gives the Japanese fishermen plaintiffs 


the right to sue. 

Article IV of the Treaty of Friendship, Commerce and 
Navigation between the United States and Japan * provides 
that: 


‘<1. Nationals and companies of either Party shall 
be accorded national treatment and most favored na- 
tion treatment with respect to access to the courts of 
justice and to administrative tribunals and agencies _ 
within the territories of the other Party, in all degrees 
of jurisdiction, both in pursuit and in defense of their 
rights .. .’’ 


1298 USC 1332 provides (at the time of the filing of the complaints) : 


“(a) The district courts shall have original jurisdiction of all 
civil actions where the matter in controversy exceeds the sum or 
value of $3,000, exclusive of interest and costs, and is between : ; 

“(2) Citizens of a State, and foreign states or citizens or sub- 
jects thereof; 

“(3) Citizens of different States and in which foreign states or 
citizens or subjects thereof are additional parties. 

“(b) The word ‘States,’ as used in this section, includes the Terri- 
tories, the District of Columbia, and the Commonwealth of Puerto 
Rico.” 

183 Entered into force October 30, 1953 (U.S. Treaties and Other Inter- 
national Acts [TIAS] No. 2863). 
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Japanese law to the same effect.”* 
See also 28 USC 1350 which provides: 


‘‘The district courts shall have original jurisdiction 
of any civil action by an alien for a tort only, com- 
mitted in violation of the law of nations or a treaty 
of the United States.”’ 


Accordingly, these aliens have the right to invoke the 
jurisdiction of the United States courts. 


(3) 
The Remaimng Plauntiffs 


As to the United States citizens, there be no question, 
of course, but that they have the right to invoke the aid 
of their own courts. 

Nor can there be doubt as to the right of alien friends 
to invoke the aid of United States courts for injury and 
threatened injury to them (28 USC 1332 and cases cited, 
supra, pg. 19; 28 USC 1350). In Russian Volnteer Fleet 
v. United States, 282 U.S. 481, the petitioner, a Russian 
corporation organized under the laws of Russia, brought 
suit in the Court of Claims to recover compensation for 
certain vessels expropriated in 1917 by the United States 
Shipping Board. The court stated (p. 489) : 


‘‘ Ag the facts alleged in the petition were admitted 
by the motion to dismiss, the allegation that the 


14 See IV Martindale-Hubbell Law Directory, Japan Law Digest—Aliens 
(1958) : 

“Supported by strong constitutional guarantees, an alien is now 
afforded virtually all of the rights of a Japanese except of political 
nature. An alien has equal access to the courts... as a Japanese. 
He . . . is entitled to bring tort actions against the Japanese govern- 
ment only if the court to which he owes allegiance makes a similar 


concession to Japanese nationals . . .” 
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petitioner is a corporation duly organized under the 
laws of Russia stands unchallenged on the record. 
There was no legislation which prevented it from 
acquiring and holding the property in question. The 
petitioner was an alien friend and as such was en- 
titled to the protection of the Fifth Amendment of the 
Federal Constitution.’’ (emphasis supplied) . 


The Supreme Court in the Russian Fleet case added the 
following: 





‘‘As alien friends are embraced within the terms 
of the Fifth Amendment, it cannot be said that 
their property is subject to confiscation here because 
the property of our citizens may be confiseated in the 
alien’s country. The provision that private property 
shall not be taken for public use without just com- 
pensation establishes a standard for our Govern- 
ment which the Constitution does not make dependent 
upon the standards of other Governments 
The question as presented here is not one of a 
claim advanced by or on behalf of a foreign govern- 
ment or regime, but is simply one of compensating 
an owner of property taken by the United States.”’ 
(pp. 491-492) 





Moreover, the non-resident alien friends have additional 
legal rights which support their standing to sue, apart 
from the invocation of the Constitution and laws of the 
United States. International law is part of our law, and 
violations of that law by citizens of the United States to 
the injury of non-resident alien friends are cognizable by 
American courts. The broad rule was stated in Hilton v. 
Guyot, 159 U.S. 113, 163: 


‘‘International law in its widest and most compre- 
hensive sense—including not only questions of right 
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between nations, governed by what has been appropri- 
ately called the law of nations; but also questions aris- 
ing under what is usually called private international 
law, or the conflict of laws, and concerning the rights 
of persons within the territory and dominion of one 
nation, by reason of acts, private or public, done 
within the dominions of another nation—is part of 
our law, and must be ascertained and administered by 
the courts of justice, as often as such questions are pre- 
sented in litigation between man and man, duly sub- 
mitted to their determination. 

<<'™he most certain guide, no doubt, for the decision 
of such questions is a treaty or a statute of this coun- 
try. But when, as is the case here, there is no written 
law upon the subject, the duty still rests upon the judi- 
cial tribunals of ascertaining and declaring what the 
law is, whenever it becomes necessary to do so in order 
to determine the rights of parties to suits regularly 
brought before them. In doing this, the courts must 
obtain such aid as they can from judicial decisions, 
from the works of jurists and commenators, and from 
the acts and usages of civilized nations. ...”’ 


See also, United States v. Arjona, 120 U.S. 479; The 
Paquete Habana, 175 US. 677, 700; Kansas v. Colorado, 
906 U.S. 46. And see, Dickinson, E.D., The Law of Nations 
as Part of the National Law of the United States in 101 
U. Pa. L. Rev. 26, 792 (1952). 

Thus, the “‘duty still rests’’ upon the Court to determine 
whether, under principles of international law, the defend- 
ants here under the dominion of one nation have committed 
and threaten to commit acts invading the ‘‘rights of per- 
sons within the territory and dominion’”’ of another nation. 
In this litigation ‘“‘between man and man’’, the Court must 
obtain such aid ‘‘from judicial decisions, from the works of 
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jurists, and from the acts and usages of civilized nations’’, 
this wholly apart from questions of treaty or statutory 
obligations. 

The question, then, is whether these plaintiffs have al- 
leged sufficient injury or threat of injury so as to be able 
to stay in court. It is as to these plaintiffs that the District 
Court’s reference to ‘‘justiciable controversy’’ comes into 
focus. 

We concede that as to these plaintiffs the allegations of 
injury are not the same as those pertaining to the Marshall- 
ese or Japanese fishermen plaintiffs. But that they are tragi- 
cally serious cannot be gainsaid. On the motions to dismiss, 
the admitted allegations are that the acts of defendants 
‘‘did’’? and ‘‘will cause’? damage to each of the plaintiffs 
and their progeny to be seriously and permanently injured ; 
that the food they are eating and the milk they are drinking 
is and will be contaminated; that they now have strontium 
90 in their bones where they didn’t have before—all due 
to the acts and threatened acts of the defendants. The fact 
that the same thing is, or may be, happening to everyone 
else, does not detract from the admitted fact that it is hap- 
pening to plaintiffs. That fact only serves to emphasize the 
extent of defendants’ illegal conduct. Indeed the contem- 
plation of the injury that is happening to plaintiffs and will 
happen, if not stopped, is horrible in the extreme. To say 
that allegations of a complaint that the acts of defendants 
are slowly, bomb by bomb, building up the poison in the 
plaintiffs’ food supply does not present a justiciable contro- 
versy, disregards the teachings of the cases. Joint Anti- 
Fascist Committee v. McGrath, 341 U.S. 123; Umted Pub- 
lic Workers v. Mitchell, 330 U.S. 75; In re Summers, 325 
U.S. 561; Buchanan v. Worley, 245 U.S. 60; Pierce v. Society 
of Sisters, 268 U.S. 510. 

Plaintiffs allege that this harm to them and the conduct 
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of defendants is unlawful and in violation of the Constitu- 
tion. To assert that such a controversy is not amenable 
to the judicial process is virtually to argue that plaintiffs 
can have no access to the courts even if they are injured by 
admittedly lawless conduct. See Marbury v. Madison, 
1 Cranch (US) 49, 58; Vicksburg Waterworks Co. v. Vicks- 
burg, 185 U.S. 65, 82. 

Accordingly, we submit, there is a justiciable controversy 
as to each of the plaintiffs and each of the plaintiffs has 
standing to sue. 

We turn next to an examination of the legality of defend- 
ants’ conduct. 

II 


The Acts of the Defendants Alleged in the Complaints Are 
Unlawful 


The key section purporting to authorize the nuclear 
detonations is 42 USC 2121, which provides: 


‘<(a) The Commission is authorized to— 


‘¢(1) conduct experiments and do research and 
development work in the military application of 
atomic energy; and 


‘©(2) engage in the production of atomic weapons, 
or atomic weapon parts, except that such activities 
shall be carried on only to the extent that the express 
consent and direction of the President of the United 
States has been obtained, which consent and direc- 
tion shall be obtained, at least once each year. 


‘‘(bh) The President from time to time may direct the 
Commission (1) to deliver such quantities of special 
nuclear material or atomic weapons to the Department 
of Defense for such use as he deems necessary in the 
interest of national defense, or (2) to authorize the 
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Department of Defense to manufacture, produce, or 
acquire any atomic weapon or utilization facility for 
military purposes: Provided, however, That such 
authorization shall not extend to the production of 
special nuclear material other than that incidental 
to the operation of such utilization facilities. .. .”’ 


The validity of this section and the action of the defend- 
ants, i.e. Secretary of Defense and the Atomic Energy 
Commission members under it is the question involved. One 
thing is certain: At the time of the passage of the Atomic 
Energy Act in 1946, and again in 1954, Congress was not 
aware of the enormous damage to the entire population 
which is entailed by atomic and H-Bomb explosions 
(Hearings Before Special Committee on Atomic Energy, 
79 Cong.,.1st Sess. Nov. 27-30 and Dec. 3, 1945; Legislative 
History of the Atomic Energy Act of 1954, AEC, 1955, 
including Congressional debates).* It was not really until 
the Holifield Subcommittee Hearings in 1957 that there was 
adequate realization of the problem. Bearing this in mind, 
and also having in mind the undisputable fact that ‘‘the 
powers of the Atomic Energy Commission are literally 
enormous”’ and that ‘‘there are only the vaguest ‘standards’ 
to guide the hand of the commission’’ (Summer Institute, 
Workshops on Legal Problems of Atomic Energy [1956] 
pg. 4), it cannot be said that Congress intended to delegate 
to the Commission the power to detonate weapons to such 
an extent as to threaten annihilation ot the populace. 
- This concept becomes of great importance when considering 
whether the acts of the Commission are, therefore illegal. 
But if it be considered that Congress did delegate such 


15 For example, General Graves, speaking of the Hiroshima explosion, 
said: “No one suffered who was not exposed at that moment.” (pg. 33 
of 1945 Hearings). 
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power to the Commission, then the question of the Consti- 
tutionality of the statute must be considered. 


A. 


Congress has not enacted any law authorizing the detonation 
of nuclear weapons endangering the entire population; 
the Defendants, therefore, are acting beyond the scope 
of their authority 


It is settled law that administrative or executive agencies 
cannot take into themselves powers which Congress did 
not give them, and that if they do so, the courts will not 
permit the exercise of such power to stand (Cole v. Young, 
351 U.S. 536 [the President extending the government 
loyalty-security program to non-sensitive positions] ; United 
States v. Witkovich, 353 US. 194 [the Immigration and 
Naturalization Service requiring an alien under deportation 
order to restriction on his personal activity having nothing 
to do with being ready for deportation] ; Ex Parte Endo, 
393 U.S. 283 [keeping a loyal American citizen of Japanese 
ancestry in a camp under a statute which authorized removal 
of such persons from a defense area]; Viereck v. United 
States, 318 U.S. 236 [the Secretary of State requiring a 
foreign agent to disclose all his activities regardless of 
whether on behalf of his principal under a statute which 
required registration of activities on behalf of a foreign 
principal] ). 

As noted above, it seems clear that in enacting the law, 
Congress had in mind authorizing nuclear explosions as 
then understood—not explosions with fallout capable, if un- 
checked, of destroying or injuring the population. Tt had in 
mind authorizing the explosions of bombs where ‘‘no one 
(would) suffer... who was not exposed at that moment,”’ 
and if precautions are taken to see that the area was 
clear of people, no harm could ensue. But this is a far 
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different thing from a detonation results of which may 
threaten the entire population or at least a substantial 
portion thereof. It is the law that a statute validly opera- 
tive under one set of conditions or facts may become invalid 
when the facts change (Chastleton Corp. v. Sinclair, 264 
U.S. 325, 329). 

Accordingly, there is no legislative authorization for the 
explosions here involved. 

B. 


The Atomic Energy Act U nlawfully Delegates Legislative 
Powers to Defendants. The Defendants Cannot Con- 
tinue To Act as Alleged im the Complaint Until Congress 
Has At Least Itself Purported To Legislate on the 
Subject 


Fundamental to the American constitutional system of 
government is the principle that Congress makes the laws 
and administrative agencies (part of the executive branch 
on the government) only execute them. Accordingly, for 
Congress to enact a valid law, Congress must set ‘‘sufficient 
standards to enable those affected to understand these 
limits.’? (United States v. Rock Royal Co-Op., 307 U.S. 
533, 573). Otherwise, that is under a law without such exact- 
ing standards, it is the administrative agency which will be 
legislating, a function it is not empowered to perform. 

There is no question but that under the Atomic Energy 
Act, virtually limitless power has been vested in the 
Atomic Energy Commission. Nowhere in the Act is there 
any guidance, nor are any standards fixed by Congress, by 
which the broad purposes are to be carried out.’7 Nowhere 


16 42 USC 2011, et seq.; 68 Stat. 921, et seq. 

17 The only limitation placed upon the AEC is that “the express con- 
sent and direction of the President” must be obtained at least once each 
year. No limitation whatever is placed upon the president. Cf. Youngs- 
town Sheet & Tube Co. v. Sawyer, 343 U.S. 579. 
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is there any limit placed on the power to explode nuclear 

| weapons. ‘This awesome power and the means for effectuat- 
ing same are left entirely to the administrative and execu- 
tive agencies. Accordingly there has been an unlawful 
delegation of authority. 

Congress does, in 42 USC 2011, declare it to be the policy 
of the United States, subject always to the ‘‘paramount 

| objective’? of ‘‘the common defense and security,’’ that 
“the development, use and control of atomic energy shall 

_ be directed . . . to the general welfare’’ and to ‘‘promote 
world peace, improve the general welfare, increase the 
standard of living, and strengthen free competition in pri- 
vate enterprise.’’ Congress also finds (in 42 USC 2012) 
that ‘‘the development, utilization and control of atomic 
energy ... are vital to the common defense and security’’; 
and that the use and development of atomic energy must 
be regulated ‘‘to provide for the common defense and se- 
curity and to protect the health and safety of the public.’ 
Congress also states (in 42 USC 2013) that the purpose of 
the law is ‘‘to encourage maximum scientific and industrial 
progress’’, to make ‘‘the maximum contribution to the com- 
mon defense and security and the national welfare’’, to 
encourage the peaceful uses of atomic energy ‘‘to the maxi- 
mum extent consistent with the common defense and secu- 
rity and with the health and safety of the public.”’ 

But none of these declarations provides a sufficiently 
definite standard. In Panama Refining Co. v. Ryan, 293 
U.S. 388, Congress declared that there was a ‘‘national 
emergency’’ burdening commerce, producing unemploy- 
ment and undermining the ‘‘standards of living of the 
American people’’ and that the legislation was passed to 
remove obstructions to the ‘‘free flow of commerce’’, to 
“‘provide for the general welfare’’, to ‘‘increase consump- 
tion’’, to ‘‘conserve national resources’’, ete. The court 
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found those ‘‘standards”’ insufficient because there was no 
limitation on the grant of authority given. 

The same situation is present here. Congress has de- 
clared its ‘‘policy’’ and ‘‘purpose’’, but there is not the 
slightest indication in the entire law as to what standards 
shall govern the detonation of atomic weapons by the ex- 
ecutive department, nothing to indicate at what point the 
explosion of weapons productive of dangerous radioactive 
fallout—not matter how injurious to the total population— 
shall cease. The Supreme Court in Panama Refining Co., 
supra, stated (293 U.S. at 421): 


‘<The Constitution provides that ‘all legislative 
powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate 
and House of Representatives’. Art. 1, Section 1. And 
the Congress is empowered ‘To make all laws which 
shall be necessary and proper for carrying into execu- 
tion’ its general powers. Art. 1, Section 8, par. 18. 
The Congress manifestly is not permitted to abdicate, 
or to transfer to others, the essential legislative func- 
tions with which it is thus vested. ... The Constitution 
has never been regarded as denying to the Congress 
the necessary resources of flexibility and practicality, 
which will enable it to perform its function in laying 
down policies and establishing standards, while leaving 
to selected instrumentalities the making of subordinate 
rules within prescribed limits and the determination of 
facts to which the policy as declared by the legislature 
is to apply. . . - But the constant recognition of the 
necessity and validity of such provisions, and the wide 
range of administrative authority which has been de- 
veloped by means of them, cannot be allowed to obscure 
the limitations of the authority to delegate, if our 
constitutional system is to be maintained.”’ 
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Schecter Corp. v. United States, 295 U.S. 495 involved 
the power of the President to establish ‘‘codes of fair com- 
petition’’ under authority granted to him by Section 3 of 
the National Industry Recovery Act. Again invalidating 
the law, the Supreme Court stated (295 U.S. at 542): 


‘‘It supplies no standards for any trade, industry 
or activity. It does not undertake to prescribe rules 
of conduct to be applied to particular states of fact 
determined by appropriate procedure. Instead of pre- 
scribing rules of conduct, it authorizes the making of 
codes to prescribe them. For that legislative under- 
taking, Section 3 sets up no standards, aside from the 
statement of the general aims of rehabilitation, correc- 
tion and expansion described in section one. In view 
of the scope of that broad declaration, and of the nature 
of the few restrictions that are imposed, the discretion 
of the President in approving or prescribing codes, and 
thus enacting laws for the government of trade and 
industry throughout the country, is virtually unfet- 
tered. We think that the code-making authority thus 
conferred is an unconstitutional delegation of legis- 
lative power.’’ 


See also, the concurring opinion of Mr. Justice Cardozo, 
295 U.S. 495 at pp. 551-555. And see, Carter v. Carter Coal 
Co., 298 U.S. 238, striking down provisions of the Bitu- 
‘minous Coal Conservation Act of 1935, 
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C. 


Even if the words ‘‘general welfare’, “‘security’’, “‘health 
and safety of the public’, are deemed to be standards 
laid down by Congress, they are so vague, indefinite and 
uncertain as to unlawfully vest arbitrary power in execu- 
tive officials and therefore violate due process of law 


The point here is, in a sense, a corollary of the argument 
just made under Point II, B, for if the ‘“standards’’ are so 
vague as to be the subject of widely different interpreta- 
tions by reasonable men, it is just as though there were no 
standards at all. However, the previous point had to do 
with the constitutional doctrine of the separation of powers. 
This has to do with due process of law. 

Among the cases supporting the argument that the 
attempted ‘‘standards’’ set down by Congress are too vague 
to afford proper guidance and must therefore be denied 
enforcement on that ground, or because they permit of 
arbitrary conduct on the part of administrative officials, are 
Thornhill v. Alabama, 310 U.S. 88; Hague v. CIO, 307 U.S. 
496; Winters v. New York, 333 U.S. 507; Gelling v. Texas, 
343 U.S. 960 (holding that ‘‘prejudicial to the best in- 
terests of the people’’, is too vague) ; Yick Wo v. Hopkins, 
118 U.S. 356; United States v. L. Cohen Grocery Co., 255 
U.S. 81; Connally v. General Construction Co., 269 U.S. 385, 
391; Lanzetta v. New Jersey, 306 U.S. 451, 453. 

In Yick Wo v. Hopkins, 118 U.S. 356, the Supreme Court 
held that a municipal ordinance which regulated the carry- 
ing on of public laundries within the limits of the munici- 
pality violated the Constitution because it conferred upon 
the municipal authorities arbitrary power, at their own will, 
and without regard to discretion in the legal sense of the 
term, to give or withhold consent as to persons or places, 
without regard to the competency of the persons applying, 
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or the propriety of the place selected, for the carrying on 
the business. ‘‘For the very idea that one man may be com- 
pelled to hold his life, or the means of living, or any ma- 
terial right essential to the enjoyment of life, at the mere 
will of another, seems to be intolerable in any country where 
freedom prevails, as being the essense of slavery itself.’ 
(118 U.S. At 370). 

In the free speech area, the Supreme Court has time and 
time again stricken down statutes which vest arbitrary 
power in officials of government to censorially abridge basic 
freedoms. Thus, for example, a statute has been held void 
upon its face, irrespective of its application in a particular 
case, where it did not aim specifically at ends within the 
allowable area of state control, but, on the contrary, swept 
within its ambit other activities that in ordinary circum- 
stances constituted an exercise of freedom of speech or of 
the press. Thornhill v. Alabama, 310 U.S. 88. See Note, 93 
L.ed 1151—‘‘The Supreme Court and the right of free 
speech and press.”’ 

The ‘‘standards’’ here under consideration are indeed 
too vague to serve as any guide. The sky, literally, is the 
limit when one tries to apply the phrases ‘‘general wel- 
fare’’, ‘‘security’’, health and safety.’’* 

Accordingly under the cases cited, and others, the statute 
should be held bad on its face. It is no answer that the 
executive agencies, even though under such a vague direc- 
tive, will act only for the public good. As said in Panama 
Refining Co. v. Ryan, 293 U.S. 388, 420: 

“‘The question whether such a delegation of legislative 
power is permitted by the Constitution is not answered by 
the argument that it should be assumed that the President 


18 Cf, the Supreme Court in Watkins v. United States, 353 U.S. 178, 
to the effect that the phrase “Un-American propaganda activities” is too 
vague to be given effect as an adequate standard. 
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has acted, and will act, for what he believes to be the public 
good. The point is not one of motives but of constitutional 
authority, for which the best of motives is not a substitute.”’ 


D. 


If the Vague and Unconfined Provisions of the Atomic 
Energy Act Be Deemed to set Adequate Standards, then 
the Act as Construed and Applied Deprives Plaintiffs of 
Their Lives, Liberties and Properties Without Due Proc- 
ess of Law in Violation of the Fifth Amendment to the 
Constitution and Contrary to the Principles of Interna- 
tional Law 

(1) 

The Due Process Clause Prohibits Defendants from con- 

struing their powers as they do 


The point being made under this argument is that even 
if the standards: ‘‘security’’, ‘‘general welfare’’, ‘‘public 


health and safety’’ are sufficiently definite to overcome the 
due process—vagueness—argument, nevertheless the mem- 
bers of the AEC are exceeding their authority because, by 
detonating nuclear explosions producing radioactive debris 
and fallout thereof which endangers the security, welfare 
and safety of the plaintiffs and the entire public, they are 
acting in complete derogation of the power given them. 

In United States v. United Verde Copper Co., 196 U.S. 
207, the court struck down action by the Secretary of 
the Interior in which he defined the word ‘‘domestic’’ as 
meaning “‘household’’. The court held that within a statute 
which authorized the eutting of timber for ‘‘building, agri- 
cultural, mining and other domestic purposes’’, a de- 
fendant, who cut down timber for fuel to roast ore at copper 
mines could not be held in violation; that the Secretary, in 
defining the term ‘‘domestic’’ so narrowly as to mean 
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only ‘‘household’’, acted beyond the scope of his authority. 
The court said (196 U.S. 215) that if the Secretary can 
thus define the word he ‘‘has power to abridge or enlarge 
the statute at will. If he can define one term, he can 
another. If he can abridge, he can enlarge. Such power 
is not regulation; it is legislation.”’ See also, United 
States v. George, 228 US. 14. 

In short, the commission cannot enlarge its powers and 
pull itself up by its own bootstraps. Nothing in the Atomic 
Energy Act permits explosions of the type here being 
discussed. 


(2) 


The Pre-emption by defendants of 390,000 square miles of 
open sea violates the freedom of the seas” 


The Atomic Energy Commission set off an area of some 
390,000 square miles of the Pacific Ocean which it an- 
nounced as a danger area entry into which subjects persons 
to hazard to their health and safety during the recent 
‘<Harprack test series.’’ *° 


This pre-emption of hundreds of thousands of square 
miles of open sea whereby persons who make their living 
therein, as well as those who seek merely to travel, are kept 


19 This argument is particularly applicable to the Japanese fishermen 
plaintiffs. 

20 Beginning in April 1958 and continuing to a time to be announced 
during the calendar year 1958 (10 CFR Part 112). (The regulation 
was withdrawn on Sept. 8, 1958 [AEC Release No. A-236]) As to 
United States citizens and all other persons subject to the jurisdiction 
of the United States, its territories and possessions, entry or attempt to 
enter or conspiracy to enter into said danger area without permission is 
prohibited (8 CFR 112.4). Despite the mandate of 42 USC 2231, this 
order was not promulgated in accordance with the procedures of the 
administrative procedure Act (5 USC 1003). The public announcement 
of the danger area to be established April 5, 1958 was made by the Com- 
mission on February 14, 1958 (10 CFR Part 112). The prohibitory 
order was made April 11, 1958 (ibid). 
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out and whereby the waters of the ocean and the fish therein 
are contaminated, violates the principle of the freedom of 
the seas. Nowhere in the Atomic Energy Act (42 USC 2011 
et seq) is there any authority for such conduct. 

In considering this question, note should be taken of 
the final report of the International Law Commission of the 
United Nations rendered in Geneva in 1956 entitled ‘‘Final 
Report on the regime of the high seas, the regime of the 
territorial sea and related problems’’. U.N. Document 
A/C.6/L.378; United Nations General Assembly, Agenda 
Item 53 (N.Y. 1956-57). The Report is in two parts and 
contains 73 Articles. Part I deals with the ‘‘territorial 
sea.’? Article 3 of Part I declares that ‘‘international law 
does not permit an extension of the territorial sea beyond 
twelve miles’’. Part I is then divided into other articles 
defining territorial waters over which the sovereignty of a 
state extends. 

Part II deals with the “‘high seas’’. Article 26 declares, 
in part, that the term ‘chigh seas’’ means ‘‘all parts of the 
sea that are not included in the territorial sea’’. Article 27 
then provides as follows: 


‘‘The high seas being open to all nations, no State 
may validly purport to subject any part of them to its 
sovereignty. Freedom of the high seas comprises, 
inter alia: 


“<1, Freedom of navigation; 

‘62 Freedom of fishing; 

«<2 Freedom to lay submarine cables and pipelines; 
‘<4. Freedom to fly over the high seas.”’ 


Article 48 of the same Report provides, in part, that ‘‘all 
States shall co-operate in drawing up regulations with a 
view to the prevention of pollution of the seas or air space 
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| above, resulting from experiments or activities with radio- 
_ active materials or other harmful agents.”’ 

The eminent jurists of the United Nations International 
Law Commission who rendered the aforesaid Report acted 
in accordance with well established principles of interna- 
tional law. From the time at least of Grotius (See, Grotius 
on The Freedom. of The Seas, Magoffin tr., 1916), it has been 
uniformly held that the ‘‘high seas’’ cannot be appro- 
priated by any State. Hyde affirms: 


“<The term ‘high seas’ may be said to refer, in inter- 
national law, to those waters which are outside of the 
exclusive control of any State or group of States, and 
hence not regarded as belonging to the territory of any 
of them. The ocean, until it envelops the shores of a 
maritime State and constitutes its maritime belt, is not 
a part of the domain of any territorial sovereign.”’ 


International Law (2d ed, 1945), vol. 1, Sec. 227, 
p. 751. 


Another leading authority stated in an earlier period: 


‘‘The high seas, the open ocean, is the home, par 
excellence, of the freedom of the seas. No nation may 
exercise any territorial jurisdiction over the high sea, 
including the high sea within its territorial domain, or 
apply to the high sea or to alien vessels or persons or 
property thereon any authority as applied within and 
upon its land area, either by way of legislative, execu- 
tive and administrative, or judicial action.”’ 


Potter, P.B., The Freedom of the Seas (1924), p. 100. 


President Wilson in his famous Fourteen Points speech 
of 1918, included in Point Two ‘‘absolute freedom of navi- 
gation upon the seas, outside territorial waters, alike in 
peace and in war, except as the seas may be closed in whole 
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or in part by international action for the enforcement of 
international covenants.’? W. Arnold-Forster, The New 
Freedom of the Seas (Lond, 1942), p. 71; 56 Cong. Rec. 680. 

The Atlantic Charter (55 Stat. 1603) issued on August 
14, 1941 declared for the establishment of a peace that 
‘should enable all men to traverse the high seas and oceans 
without hindrance.’’ 

During the year 1941, and shortly before the entrance of 
the United States into the war, President Roosevelt pub- 
licly declared time and again that this country would defend 
the ‘‘freedom of the seas’’. The President stated on May 
27, 1941 that ‘‘all freedom—meaning freedom to live and 
not freedom to conquer and subjugate other peoples—de- 
pends on the Freedom of the Seas. All of American history 
—North, Central and South American history—has been 
inevitably tied up with those words, ‘The Freedom of the 
Seas’.”? W. Arnold-Forster, supra, Pp. 109. On September 
11, 1941, the President recalled that ‘‘generation after 
generation, America has battled for the general policy of 
Freedom of the Seas. That policy is a very simple one— 
but a basic and fundamental one. It means that no nation 
has the right to make the broad oceans of the world, at 
great distance from the actual theatre of the land war, 
unsafe for the commerce of others. That has been our 
policy, proved time and time again in all our history. Our 
policy has applied from time immemorial—and still applies 
—not merely to the Atlantic but to the Pacific and all other 
oceans as well’’ id, at p. 110. 

According to Potter, supra, p. 101, the International Law 
is that, ‘‘nationals (of all states) are entitled . . . to utilize 
the high seas with their private vessels for any legitimate 
purpose, such as... fishing . . . except in so far as these 
rights have been surrendered by treaty agreements.”’* 


21 It cannot be contended that there is any treaty which prohibits fish- 
ing in the vast area here involved. The Trusteeship Agreement for 
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This with regard to keeping vessels out of an open sea 
area, either by making it illegal for them to come in or, 
just as effectively—perhaps more so—by making them 
fearful, because of probable physical harm, from coming in. 

In The Marianna Flora, 11 Wheat (US) 1, 42, the Sup- 
reme Court said: 


‘‘Upon the ocean, then, in time of peace, all possess 
an entire equality. It is the common highway of all, 
appropriated to the use of all; and no one can vindicate 
to himself a superior or exclusive prerogative there. 


7? 22 
ee 


Moreover, the contamination of the fish and the pollution 
of the waters would similarly seem to violate international 
law against pollution.” 

The Institute of International Law in 1937 passed a re- 
solution which concluded : 


‘In any case, the Institute is of the opinion that a 
State fails its international responsibilities if it 
neglects to take appropriate measures to prevent prac- 


ae eee ———EO—EeEeee 


the Former Japanese Mandated Islands (61 Stat. 3301), will be dis- 
cussed below. For our purposes here, it suffices to say that the “danger 
area” cordoned off by the defendants encompasses a far greater area than 
the Trust Territory and most of it is outside the Trust Territory and its 
waters. 

22 Cf. Williams v. Fears, 179 U.S. 270 and Edwards v. California, 314 
U.S. 160. In the Williams case, the court characterized “the right to 
move from one place to another” as “an attribute of personal liberty” 
secured “by the 14th Amendment and by other provisions of the Con- 
stitution.” (179 U.S. at 274). 

23Cf. Trial Smelter Case, 3 U.N. Rep. Int’] Arbitral Awards 1905, in 
which the “serious magnitude” test of the United States Supreme Court 
(New Jersey v. City of New York, 283 U.S. 473; New York v. New 
Jersey, 256 U.S. 296) was applied as a rule of international law so as 
to give an award to the United States for damages to land, crops and 
trees in the State of Washington from fumes emitted by a Canadian 
Company. If this is the law as to the use of one’s own territory, how 
much more so when the territory belongs to everyone. 
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tices which, in the light of science, are manifestly con- 
trary to rational exploitation and protection of the 
riches of the sea.’’ ** 


In the light of the aforesaid, it would appear that no 
justification can be found in International Law for these 
defendants to close off almost 400,000 square miles of the 
Pacific Ocean solely for the purpose of detonating nuclear 
weapons productive of radioactive fallout. A plain viola- 
tion of a fundamental principle of International Law 
occurred and those persons whose legally protected interests 
were invaded by such violation should have recourse to the 
courts and redress for this breach. 

Are there any exceptions to this broad ‘‘freedom of the 
seas’? to which the defendants can point to justify their 
conduct? It is submitted that there are none. A brief 


resume will demonstrate. 
1) It is generally recognized that the sovereignty of a 


State extends to a belt of sea adjacent to its coast, described 
as the territorial sea. The International Law Commission, 
as noted above, spoke of a limit of twelve miles for such 
territorial sea, but it recognized that many States consider 
a limit of three miles or less as constituting the territorial 
sea (Article 3). The United States has always claimed 
that the territory subject to its jurisdiction extends only 
<<from the coast line outward a marine league, or three geo- 
graphic miles.’? Cunard S.S. Co. v. Mallon, 262 U.S. 100, 
122. In any event, whether the territorial sea includes 
three or twelve miles adjacent to the coast line, the area 
occupied in the instant case astronomically exceeds these 
limits. 

It should be noted that even the sovereignty of the 
coastal state must yield to the principle of the freedom of 


24 (1937) Annuaire de Y'Institut de Droit International 269, 271 (Trans- 
lated from the French). 
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- the seas in cases where foreign ships use territorial waters 
as a thoroughfare between two points outside those waters. 
‘Thus the right of ‘innocent passage’ constitutes a well 
- recognized limitation on a state’s sovereignty over its terri- 
torial sea.’? Ricketts & Beck, Fredom of the Seas, The 
_ Territorial Sea, and the Doctrine of the Continental Shelf 
in 3 JAC Journal 3 (June, 1956). 

2) There is recognition in International Law for the 
- right of a State to explore and exploit natural resources 
found in the seabed and subsoil of the areas contiguous 


- to the coast but outside the territorial sea. President Tru- 


- man on Sept. 28, 1945 issued a proclamation (No. 2667; 
10 Fed. Reg. 12303; 59 Stat. 1048) in which he stated 
that the Government of the United States regarded ‘‘the 
natural resources of the subsoil and sea-bed of the conti- 
nental shelf beneath the high seas but contiguous to the 
coasts of the United States as appertaining to the United 
States, subject to its jurisdiction and control.’? The Proc- 
lamation was careful to add, however: ‘‘The character as 
high seas of the waters above the continental shelf and the 
right to their free and unimpeded navigation are in no 
way thus affected’. The subsequent attempts by some 
South American states to extend the doctrine to the epicon- 
tinental sea (the sea overlying the continental shelf) have 
been rejected by the United States as merely an effort to 
preempt exclusive jurisdiction over the high seas. Ric- 
ketts & Beck, supra, p. 4. 

3) On the high seas or on any other place outside the 
jurisdiction of any State, a State may act to repress piracy 
(Report of International Law Commission, supra, article 
43). 

4) The ‘thot pursuit’’ of a foreign ship may be under- 
taken when the competent authorities of the coastal State 
have good reason to believe that the ship has violated the 
laws and regulations of that State (id. Article 47). 
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5) Jurisdiction to punish ‘‘hovering’’ on the high seas 
has been asserted. This is merely the right to prevent ships 
from attempting outside of the territorial limits to smuggle 
goods into a State or otherwise violate revenue laws. Hyde, 
International Law (2d ed. 1945), vol. 1, Section 235, pp. 
777-794. 

6) Closely connected with the aforesaid doctrine of ‘‘hov- 
ering’’, is the principle of ‘‘self-defence’’. The definition 
of this principle by Daniel Webster in the Caroline case 
in 1837 ‘‘has met with general acceptance.’’ Brierly, The 
Law of Nations (5th Ed, 1955), p. 316. There must be 
shown ‘‘a necessity of self-defence, instant, overwhelming, 
leaving no choice of means and no moment for delibera- 
tion:’’ and, further, the action taken must involve ‘‘nothing 
unreasonable or excessive, since the act justified by the nec- 
essity of self-defence must be limited by that necessity and 
kept clearly within it’’. Brierly, supra, p. 316. 

It appears plain from all the foregoing that the defend- 
ants in admittedly creating a closed area of about 400,000 
square miles on the high seas, barring the alien friends 
from such area, detonating nuclear weapons productive of 
radioactive fallout to such extent and intensity as to injure 
the plaintiffs in their lives, liberties and properties com- 
mitted such invasions of legal rights: under principles of 
International Law as to have required that the motions to 
dismiss be denied. 


(3) 


The Acts of Defendants violate the Trusteeship Agreement 
and the United Nations Charter * 


It would seem apparent that the conducting of hazardous 
nuclear explosions in the Trust Territory cannot be squared 


25 This argument is particularly applicable to the Marshallese plain- 
tiffs. 
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with the applicable provisions of the United Nations Char- 
ter (59 Stat 1031 et seq.) nor with the Trusteeship Agree- 
ment for the Former Japanese Mandated Islands (61 Stat. 
3301). 

The preamble of the United Nations Charter reaffirms 
‘¢faith in fundamental human rights”’ and the ‘‘dignity and 
worth of the human person’’; it speaks of establishing 
conditions ‘‘under which justice and respect for the obliga- 
tions arising from treaties and other sources of Interna- 
tional Law can be maintained’’; it calls for the promotion 
of ‘‘social progress and better standards of life’’. Among 
the purposes set forth in Chapter I of the Charter are the 
promotion and encouragement of ‘‘respect for human rights 
and for fundamental freedoms for all without distinction 
as to race, sex, language, or religion’’. 

Chapter XI of the Charter is entitled ‘‘Declaration 
Regarding Non-Self-Governing Territories’. Article 73 
provides that members of the United Nations who assume 
responsibilities for the administration of territories ‘‘recog- 
nize the principle that the interests of the inhabitants of 
these territories are paramount’’ and ‘‘accept as a sacred 
trust’’ the obligation ‘‘to promote to the utmost... the 
well-being of the inhabitants of these territories.”’ Mem- 
bers of the United Nations, to achieve the aforesaid ends, 
undertake ‘‘to ensure with due respect for the culture of the 
peoples concerned, their political, economic, social, and edu- 
cational advancement, their just treatment and their protec- 
tion against abuses.’’ 

Following this Declaration, Chapter XII of the Charter 
sets up the International Trusteeship System. Article 76 
provides that the basic objectives of the trusteeship system, 
‘<<in accordance with the Purposes of the United Nations’’ 
shall be ‘‘(b) to promote the political, economic, social and 
educational advancement of the inhabitants of the trust ter- 
ritories, and their progressive development towards self- 
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government or independence as may be appropriate to the 
particular circumstances of each territory and its peoples 
and the freely expressed wishes of the peoples concerned, 
and as may be provided by the terms of each trusteeship 
agreement;’’ and ‘‘(c) to encourage respect for human 
rights and for fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion, . . td 

It is thus apparent that the actions of the defendants as 
alleged in the complaint (see especially, the Heine com- 
plaint) are totally incompatible with the aforesaid provi- 
sions of the Charter. The defendants do not, and cannot 
contend, that the detonation of nuclear weapons productive 
of radioactive fallout is in accordance with “‘the freely ex- 
pressed wishes of the peoples’’ of Ebon Atoll or other 
Atolls, the home of the plaintiffs named in the Heine com- 
plaint. 

The Trusteeship Agreement is also being violated by 
these defendants. 

Article 1 of the Trusteeship Agreement provides that the 
Pacific Islands Territory is ‘‘designated as a strategic area 
and placed under the Trusteeship System established in the 
Charter of the United Nations’’. 

Article 2 designates the United States as the Adminis- 
tering Authority of the Trust Territory. 

Article 3 gives the Administering Authority full powers 
‘‘of administration, legislation, and jurisdiction’’ over the 
Territory, and the power to apply such of the ‘‘laws of the 
United States as it may deem appropriate to local condi- 
tions and requirements’’. 

Article 4 provides that the Authority shall act ‘‘in ac- 
cordance with the Charter of the United Nations, and the 
provisions of this agreement, and shall, as specified in 
Article 83(2) of the Charter, apply the objectives of the In- 
ternational Trusteeship System, as set forth in Article 76 
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of the Charter, to the people of the Trust Territory.”’ 
(italics added) 

Article 5 entitles the Authority to establish military bases 
and erect fortifications; station and employ armed forces; 
to make use of volunteer forces from the Territory. There 
is no provision for the detonation of nuclear weapons. 

Article 6 provides that in discharging its obligations 
under Article 76b of the Charter, the Authority shall * 

1) Promote development of the inhabitants toward 
self-government or independence; develop their partici- 
| pation in government giving ‘‘due recognition to the 
customs of the inhabitants’’. 

2) ‘*Promote the economic advancement and self- 
sufficiency of the inhabitants, and to this end shall regulate 
the use of natural resources; encourage the development 
of fisheries, agriculture and industries; protect the inhab- 
itants against the loss of their lands and resources; and 
improve the means of transportation and communication.”’ 

3) Promote ‘‘the social advancement’’ of the inhab- 
itants; protect ‘‘the rights and fundamental freedoms of all 
elements of the population’’; protect ‘‘the health’’ of the in- 
habitants; and institute such other regulations ‘“‘as may 
be necessary to protect the inhabitants against social 
abuses’’. 

4) Promote ‘‘the educational advancement of the in- 
habitants’’. 

Article 11 provides that the Authority ‘‘shall take the 
necessary steps to provide the status of citizenship of the 
Trust Territory for the inhabitants of the Trust Territory 
‘cand shall afford diplomatic and consular protection”’ 
to the inhabitants when outside the territorial limits of 
the Trust Territory or of the territory of the Authority. 


26 The directive in this Article is not diluted by the “subject to the 
requirements of security” phrase which qualifies other key articles of the 
Agreement, e. g. Articles 7 and 8(1). 
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Article 12 permits the Authority to enact such legislation 
as may be necessary to place the provisions of the Trust 
Agreement into effect. Article 18 provides that certain 
reporting and visitation provisions (Art. 87, 88) shall be 
applicable to the Trust Territory, ‘“‘providing that the 
Administering Authority may determine the extent of their 
applicability to any area which may from time to time be 
specified by it as closed for security reasons’’. 

From an analysis of the Charter and Trusteeship Agree- 
ment, it appears clear that the nuclear explosions conducted 
by the defendants, with the resultant consequences thereof 
as set forth in the Heine complaint, are in clear contra- 
vention of these treaty obligations and that those whose 
legally protected interests are injured by such violations 
are entitled to legal redress. In explaining the trusteeship 
provisions of the Charter, Ralph Bunche stated that the 
‘<strategic-area’”’ concept was designed to cover areas which 
might have to be used as ‘6a military or naval base or 
security zone’’, but the ‘‘administering authority would 
be bound, however, to protect and promote the well-being 
of the civilian inhabitants of the area in conformance with 
the basic objectives of the trusteeship system’’. Trustee- 
ship and Non-Self-Governing Territories in the Charter 
of the United Nations in 13 Dept. of State Bulletin 1037, 
1043 (Dec. 30, 1945). 

From an analysis of the provisions of the Charter and 
Trusteeship Agreement, the following conclusions must be 
drawn: 


1) As appears from the complaint, the actions of the 
defendants have resulted in the destruction of the 
lives, liberties and properties of the inhabitants of 
the Marshall Islands and against their expressed 
wishes. 

2) The fact that the Trust Territory is a ‘‘strategic 
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area’? gives the defendants a right to fortify the 
area, but it does not authorize the use of the area 
for the detonation of nuclear weapons. 
The defendants are required to ensure the political, 
economic and social advancement of the peoples in 
the area; instead the area has been used for ex- 
plosions which destroy the area and seriously harm 
the health and property of plaintiffs and other per- 
sons. 

4) The voluntary undertaking to protect the inhabi- 
tants of the Marshall Islands against the loss of 
their lands and resources has been violated. 


Removing the inhabitants from one island to another, to 
ensure their physical safety means removing them from 
their land 2? in violation of Article 73 of the Charter and 
Article 6 of the Trusteeship Agreement. Depriving them 
of their fishing grounds for months at a time is just the 
‘opposite of promoting their economic advancement and 


self-sufficiency of the inhabitants. Rather than encourag- 
‘ing the development of fisheries or protecting the inhabi- 
‘tants against the loss of their natural resources, the tests 
have and are doing precisely the contrary.” 


27“Tand means a great deal to the Marshallese. It means more than 
just a place where you can plant your food crops and build your houses; 
or a place where you can bring your dead. It is the very life of the 
people. Take away their land and their spirit goes also.” (Petition 
from the Marshallese People Concerning the Pacific Islands, U.N. Doc. 
No. T/Pet. 10/28 [1954]). 
28 The Islands of Rongelab and Uterik are radioactive so their inhabit- 
ants are being kept on Kwajalein for an indefinite length of time (Peti- 
tion, supra, note 27). Bikini inhabitants were removed to Kili to make 
way for the tests (ibid). The primary occupation of Bikini inhabitants 
was fishing; at Kili high surf prevents fishing for seven months of the 
year (N.Y. Times, June 28, 1954, p. 3, col. 5). 
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it 
The Atomic Energy Act Is Unconstitutional 


If all the previous arguments are rejected, the question 
of the constitutionality of the statute must be considered.”® 
The defendants, by their motions, admitted that in peace- 
time they are detonating nuclear weapons productive of 
fallout so extensive and so harmful as to seriously en- 
danger the lives, liberties and properties of these plain- 
tiffs, their progeny, the population of the world and future 
unborn generations. The question is whether Congress 
under the Constitution has the power to authorize such 
conduct on the part of defendants. 

In determining this question a Court is, therefore, faced 
with the necessity of weighing the balance between the 
demands of freedom, of life, liberty and property, and the 
demand of security for the State. Such a balance, the 
Supreme Court has indicated time and time again, cannot 
be struck on a mere motion to dismiss a complaint. An 
adequate record should have been permitted to be made 
before so crucial issue was decided. However, since the 
trial court did grant the motions to dismiss, we discuss the 
applicable principles. 

1. There are limits on the exercise of governmental 
power. 

‘<No man in this country is so high that he is above 
the law. No officer of the law may set that law at 
defiance with impunity. All the officers of the govern- 
ment from the highest to the lowest, are creatures of 
the law, and are bound to obey brat 


United States v. Lee, 106 U.S. 196, 220. 
29In conformity with sound judicial doctrine, these previous questions 


would have to be disposed of before the constitutional question can 
be reached, United States v. CIO, 335 U.S. 106. 
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Again, it has been stated: 


‘The Constitution of the United States is a law for 
rulers and people, equally in war and peace, and covers 
with the shield of its protection all classes of men, at 
all times and under all circumstances. No doctrine, in- 
volving more pernicious consequences, was ever in- 
vented by the wit of man than that any of its pro- 
visions can be suspended during any of the great 
exigencies of government.”’ 


Ex parte Milligan, 4 Wall (US) 2, 120. 


2. Congress is limited by the Constitution as to what it 
can and cannot do (Marbury v. Madison, 1 Cranch (US) 
137). Congress has no ‘‘inherent’’ power to legislate; it 
has only those powers delegated to it. 


‘<Bmergency does not create power. Emergency does 
not increase granted power or remove or diminish the 


restrictions imposed upon power granted or reserved. 
The Constitution was adopted in a period of grave 
emergency. Its grants of power to the Federal Govern- 
ment and its limitations of the power of the States 
were determined in the light of emergency and they 
are not altered by emergency. What power was thus 
granted and what limitations were thus imposed are 
questions which have always been, and always will be, 
the subject of close examination under our constitu- 
tional system.”’ 


Home Bldg. & L. Assn. v. Blaisdell, 290 US. 398, 
425, 426. 


‘The proposition, often advanced and as often dis- 
credited, that the power of federal government in- 
herently extends to purposes affecting the nation as a 
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whole with which the states severally cannot deal or 
cannot adequately deal, and the related notion that Con- 
gress, entirely apart from those powers delegated by 
the Constitution, may enact laws to promote the gen- 
eral welfare, have never been accepted but always 
definitely rejected by this court. 


Carter v. Carter Coal Co., 298 U.S. 238, 291. 


3. The powers which Congress exercises, whether they 
be ‘‘war powers’”’ or any other delegated powers must have 
legitimate ends; they must be within the scope of the Con- 
stitution; the means used must be appropriate and plainly 
adapted to legitimate ends; such means must not be pro- 
hibited, but consistent with the letter and spirit of the 
Constitution. 


McCulloch v. Maryland, 4 Wheat (US) 316, 420. 


Thus, if the constitutional authority of Congress to 


authorize all that is alleged in the complaints was to be 
established, the burden was on defendants to show how 
injury to the lives, liberties and properties of a large and 
growing segment of the native population as well as to 
our alien friends is an appropriate means of securing the 
safety of the State, plainly adapted to such end, not pro- 
hibited by the Constitution but consistent with its letter 
and spirit. 


‘<The courts are not bound by mere forms, nor are 
they to be misled by mere pretences. They are at 
liberty—indeed, are under a solemn duty—to look at 
the substance of things, whenever they enter upon the 
inquiry whether the legislature has transcended the 
limits of its authority. If, therefore, a statute purport- 
ing to have been enacted to protect the public health, 
the public morals, or the public safety, has no real or 
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substantial relation to those objects, or is a palpable 
invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge, and thereby 
give effect to the Constitution.”’ 


Mugler v. Kansas, 123 U.S. 623, 661. 


Pursuant to this suggestion, we deem it clear that Con- 
| gress, even for reasons of security and defense, is subject 
to some limits as to how far it can go in exploding weapons. 
For example, we would suppose that if Congress passed a 
law that at this time an H-Bomb should be exploded on 
New York City itself (for what better way is there to test 
a weapon than by actually trying it out under the most 
realistic conditions possible), such taking of life and limb 
and destruction of property would be subject to judicial 
redress. 

4. In a wide variety of cases, some far less serious in 
scope than is involved here, the claims of the State in the 
“name of ‘‘national defense’’, ‘‘public safety’’, ‘‘general 
welfare’’ and other related objects have been rejected when 
weighed against the claims of freedom for the individual 
under the Constitution. In balance, the courts have found 
that the greatest security of the nation lies in the protec- 
| tion and maintenance of the human rights of all persons. 
See, Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579; Rochin v. California, 342 U.S. 165, 173; Wolf v. Colo- 
| rado, 338 U.S. 25, 27; Bolling v. Sharpe, 347 U.S. 497, 499; 
United States v. Cohen Grocery Co., 255 U.S. 81, 88, Smith 
|v. Texas, 233 U.S. 630, 636; Minnesota v. Barber, 136 U.S. 
313, 319; Meyer v. Nebraska, 262 U.S. 390, 399; Pierce v. 
| Society of Sisters, 268 U.S. 510, 5385; Oyama v. California, 
332 U.S. 631; Toth v. Quarles, 350 U.S. 11, 23; Reid v. 
Covert, 354 U.S. 1, 19; Sweezy v. New Hampshire, 354 U.S. 
234, 260; Kent v. Dulles, 357 U.S. 116; Dayton v. Dulles, 357 
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U.S. 144; Speiser v. Randall, 357 U.S. 513; First Unitarian 
Church v. Los Angeles, 357 U.S. 549. 


Conclusion 





The motions to dismiss the complaints should have been 
denied. At minimum, they should have been denied in part. 
The order should be reversed and the causes remanded for 
defendants to answer and for trial. 


Respectfully submitted, 


James T. WRIGHT, 
Francis HEIsuer, 
CHartes A. STEwakT, 

A. L. Wier, 

Frep OKRAND, 

Attorneys for Appellants. 
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APPENDIX A 


STATUTES, TREATIES AND CODE INVOLVED 
Statutes 


Section 91 of the Atomic Energy Act (42 USC 2121; 68 
Stat. 936) : 


‘‘(a) The Commission is authorized to— 


<¢(1) conduct experiments and do research and de- 
velopment work in the military application of atomic 
energy; and 


‘¢(2) engage in the production of atomic weapons, 
or atomic weapon parts, except that such activities 
shall be carried on only to the extent that the express 
consent and direction of the President of the United 
States has been obtained, which consent and direction 
shall be obtained at least once each year. 


‘¢(b) The President from time to time may direct the 
Commission (1) to deliver such quantities of special nuclear 
material or atomic weapons to the Department of Defense 
for such use as he deems necessary in the interest of na- 
tional defense, or (2) to authorize the Department of 
Defense to manufacture, produce or acquire any atomic 
weapon or utilization facility for military purposes: 
Provided, however, That such authorization shall not extend 
to the production of special nuclear material other than 
that incidental to the operation of such utilization facili- 
ties... .”’ 

28 USC 1332; 62 Stat 930, 70 Stat. 658 (the 1958 amend- 
ment [72 Stat. 415] is not applicable to these proceedings) : 


‘‘(q) The district courts shall have original juris- 
diction of all civil actions where the matter in con- 
troversy exceeds the sum or value of $3,000, exclusive 
of interest and costs, and is between: 

‘6(2) Citizens of a State, and foreign states or 
citizens or subjects thereof; 
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‘<(3) Citizens of different States and in which 
foreign states or citizens or subjects thereof are 
of additional parties. 

‘¢(b) The word ‘States,’ as used in this section, in- 
eludes the Territories, the District of Columbia, and 
the Commonwealth of Puerto Rico.”’ 


28 USC 1350; 62 Stat 934: 


‘<The district courts shall have original jurisdiction 
of any civil action by an alien for a tort only, committed 
in violation of the law of nations or a treaty of the 
United States.”’ 


Treaties 


Article IV of the Treaty of Friendship, Commerce and 
Navigation between the United States and Japan (U.S. 
Treaties and Other International Acts [TIAS] No. 2863) : 


‘61. Nationals and companies of either Party shall 
be accorded national treatment and most favored 
nation treatment with respect to access to the courts 
of justice and to administrative tribunals and agencies 
within the territories of the other Party, in all degrees 
of jurisdiction, both in pursuit and in defense of their 
rights ...”’ 


From the Charter of the United Nations (59 Stat 1031) : 


** Article 55 


‘With a view to the creation of conditions of stability 
and well-being which are necessary for peaceful and 
friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, 
the United Nations shall promote: 


‘Ca. higher standards of living, full employment, and 
conditions of economic and social progress and devel- 
opment ; 

‘bh. solutions of international economic, social, 
health, and related problems; and inter-national cul- 
tural and educational cooperation; and 
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‘¢e yniversal respect for, and observance of, human 
rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion.” 


“‘ Article 56 


‘‘ All Members pledge themselves to take joint and sep- 
arate action in cooperation with the Organization for the 
achievement of the purposes set forth in Article 59.”’ 


““ Article 57 


‘Members of the United Nations which have or assume 
responsibilities for the administration of territories whose 
peoples have not yet attained a full measure of self-govern- 
ment recognize the principle that the interests of the in- 
habitants of these territories are paramount, and accept as 
a sacred trust the obligation to promote to the utmost, 
within the system of international peace and security estab- 
lished by the present Charter, the well-being of the inhabi- 
tants of these territories, and, to this end: 


‘6a. to ensure, with due repect for the culture of the 
people concerned, their political, economic, social, and 
educational advancement, their just treatment, and 
their protection against abuses; 

‘bh, to develop self-government, to take due account 
of the political aspirations of the peoples, and to assist 
them in the progressive development of their free 
political institutions, according to the particular cir- 
cumstances of each territory and its peoples and their 
varying stages of advancement; 

‘Ce to further international peace and security; 

‘<q. to promote constructive measures of develop- 
ment, to encourage research, and to co-operate with one 
another and, when and where appropriate, with special- 
‘zed international bodies with a view to the practical 
achievement of the social, economic, and scientific 
purposes set forth in this Article; and 

‘eto transmit regularly to the Secretary-General 
for information purposes, subject to such limitation as 
security and constitutional considerations may require, 
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statistical and other information of a technical nature 
relating to economic, social, and educational conditions 
in the territories for which they are respectively re- 
sponsible other than those territories to which Chapters 
XII and XIII apply.”’ 


‘* Article 74 


‘‘Members of the United Nations also agree that their 
policy in respect of the territories to which this Chapter 
| applies, no less than in respect of their metropolitan areas, 
must be based on the general principle of good-neighborli- 
ness, due account being taken of the interests and well-being 
of the rest of the world, in social, economic, and commercial 
matters.”’ 

““ Article 75 


‘<The United Nations shall establish under its authority 
an international trusteeship system for the administration 
and supervision of such territories as may be placed there- 
under by subsequent individual agreements. These terri- 
tories are hereinafter referred to as trust territories.”’ 


“‘ Article 76 


‘‘The basic objectives of the trusteeship system, in ac- 
cordance with the Purposes of the United Nations laid 
down in Article 1 of the present Charter, shall be: 


‘ca. to further international peace and security; 

‘bh. to promote the political, economic, social and 
educational advancement of the inhabitants of the trust 
territories, and their progressive development towards 
self-government or independence as may be appropriate 
to the particular circumstances of each territory and 
its peoples and the freely expressed wishes of the 
peoples concerned, and as may be provided by the terms 
of each trusteeship agreement; 

‘¢e. to encourage respect for human rights and for 
fundamental freedoms for all without distinction as to 
race, sex, language, or religion, and to encourage rec- 
ognition of the interdependence of the peoples of the 
world; and 
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‘‘d. to ensure equal treatment in social, economic, 
and commercial matters for all Members of the United 
Nations and their nationals, and also equal treatment 
for the latter in the administration of justice, without 
prejudice to the attainment of the foregoing objectives 
and subject to the provisions of Article 80.’’ 


Trusteeship Agreement for the Former Japanese 
Mandated Islands (61 Stat. 3301) 


‘¢ PREAMBLE 


‘‘Wuerzas Article 75 of the Charter of the United Na- 
tions provides for the establishment of an international 
trusteeship system for the administration and supervision 
of such territories as may be placed thereunder by subse- 
quent agreements; and 

‘‘Wereas under Article 77 of the said Charter the 
trusteeship system may be applied to territories now held 
under mandate; and 

‘¢Wrereas on 17 December 1920 the Council of the 
League of Nations confirmed a mandate for the former © 
German islands north of the equator to Japan, to be ad- 
ministered in accordance with Article 22 of the Covenant 
of the League of Nations; and 

‘¢Wuergas Japan, as a result of the Second World War, 
has ceased to exercise any authority in these islands; 

‘‘Now, THEREFORE, the Security Council of the United 
Nations, having satisfied itself that the relevant articles 
of the Charter have been complied with, hereby resolves 
to approve the following terms to trusteeship for the Pacific 
Islands formerly under mandate to Japan. 


‘¢ ARTICLE 1 


‘‘The Territory of the Pacific Islands, consisting of the 
islands formerly held by Japan under mandate in accord- 
ance with Article 22 of the Covenant of the League of 
Nations, is hereby designated as a strategic area and placed 
under the trusteeship system established in the Charter of 
the United Nations. The Territory of the Pacific Islands 
is hereinafter referred to as the trust territory. 
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‘¢ ARTICLE 2 


‘The United States of America is designated as the 
administering authority of the trust territory. 


‘¢ ARTICLE 3 


‘<The administering authority shall have full powers of 
' administration, legislation, and jurisdiction over the terri- 
tory subject to the provisions of this agreement, and may 
apply to the trust territory, subject to any modifications 
which the administering authority may consider desirable, 
such of the laws of the United States as it may deem appro- 
priate to local conditions and requirements. 


‘¢ ARTICLE 4 


The administering authority, in discharging the obliga- 

tions of trusteeship in the trust territory, shall act in ac- 
cordance with the Charter of the United Nations, and the 
provisions of this agreement, and shall, as specified in 
Article 83 (2) of the Charter, apply the objectives of the 
snternational trusteeship system, as set forth in Article 76 
of the Charter, to the people of the trust territory. 


‘¢ ARTICLE 5 


‘Tn discharging its obligations under Article 76 (a) and 
Article 84, of the Charter, the administering authority shall 
ensure that the trust territory shall play its part, in ac- 
cordance with the Charter of the United Nations, in the 
maintenance of international peace and security. To this 
end the administering authority shall be entitled : 


‘4. to establish naval, military and air bases and to 
erect fortifications in the trust territory; 

“9 to station and employ armed forces in the terri- 
tory; and 

‘©3 to make use of volunteer forces, facilities and 
assistance from the trust territory in carrying out the 
obligations towards the Security Council undertaken in 
this regard by the administering authority, as well as 
for the local defense and the maintenance of law and 
order within the trust territory. 
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‘¢ ARTICLE 6 


‘Tn discharging its obligations under Article 76 (b) of 
the Charter, the administering authority shall: 





‘<1, foster the development of such political institutions 
as are suited to the trust territory and shall promote 
the development of the inhabitants of the trust terri- 
tory toward self-zovernment or independence, as may 
be appropriate to the particular circumstances of the 
trust territory and its peoples and the freely expressed 
wishes of the peoples concerned; and to this end shall 
give to the inhabitants of the trust territory a2 pro- 
gressively increasing share in the administrative serv- 
ices in the territory; shall develop their participation 
in government; shall give due recognition to the cus- 
toms of the inhabitants in providing a system of law 
for the territory; and shall take other appropriate 
measures toward these ends; 

“+2. promote the economic advancement and self-suffi- 
cience of the inhabitants, and to this end shall regulate 
the use of natural resources; encourage the develop- 
ment of fisheries, agriculture, and industries; protect 
the inhabitants against the loss of their lands and re- 
sources; and improve the means of transportation and 
communication ; 

“<3. promote the social advancement of the inhabitants, 
and to this end shall protect the rights and fundamental 
freedoms of all elements of the population without dis- 
crimination ; protect the health of the inhabitants; con- 
trol the traffic in arms and ammunition, opium and 
other dangerous drugs, and alcohol and other spirit- 
uous beverages; and institute such other regulations 
as may be necessary to protect the inhabitants against 
social abuses; and 

‘¢4, promote the educational advancement of the in- 
habitants, and to this end shall take steps toward the 
establishment of a general system of elementary edu- 
cation; facilitate the vocational and cultural advance- 
ment of the population; and shall encourage qualified 
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students to pursue higher education, including training 
on the professional level. 


‘¢ ARTICLE 7 


‘‘In discharging its obligations under Article 76 (c), of 
the Charter, the administering authority shall guarantee 
to the inhabitants of the trust territory freedom of con- 
science, and, subject only to the requirements of public 
order and security, freedom of speech, of the press, and of 
assembly; freedom of worship, and of religious teaching; 
and freedom of migration and movement. 


‘¢ ARTICLE 8 


‘J. In discharging its obligations under Article 76 (d) 
of the Charter, as defined by Article 83 (2) of the 
Charter, the Administering authority, subject to the 
requirements of security, and the obligation to promote 
the advancement of the inhabitants, shall accord to 
nationals of each Member of the United Nations and 
to companies and associations organized in conformity 
with the laws of such Member, treatment in the trust 
territory no less favorable than that accorded therein 
to nationals, companies and associations of any other 
United Nation except the administering authority. 

‘9. The administering authority shall ensure equal 
treatment to the Members of the United Nations and 
their nationals in the administration of justice. 

‘¢3. Nothing in this Article shall be so construed as to 
accord traffic rights to aircraft flying into and out of 
the trust territory. Such rights shall be subject to 
agreement between the administering authority and 
the state whose nationality such aircraft possesses. 
‘‘4. The administering authority may negotiate and 
conclude commercial and other treaties and agree- 
ments with Members of the United Nations and other 
states, designed to attain for the inhabitants of the 
trust territory treatment by the Members of the United 
Nations and other states no less favorable than that 
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granted by them to the nationals of other states. The 
Security Council may recommend, or invite other 
organs of the United Nations to consider and recom- 
mend, what rights the inhabitants of the trust terri- 
tory should acquire in consideration of the rights 
obtained by Members of the United Nations in the 
trust territory. 
‘¢ ARTICLE 9 


‘<The administering authority shall be entitled to consti- 
tute the trust territory into a customs, fiscal, or administra- 
tive union or federation with other territories under United 
States jurisdiction and to establish common services be- 
tween such territories and the trust territory where such 
measures are not inconsistent with the basic objectives of 
the International Trusteeship System and with the terms of 
this agreement. 


‘¢ ArnTICLE 10 


‘The administering authority, acting under the pro- 
visions of Article 3 of this agreement, may accept member- 
ship in any regional advisory commission, regional au- 


thority, or technical organization, or other voluntary asso- 
ciation of states, may co-operate with specialized inter- 
national bodies, public or private, and may engage in other 


forms of international co-operation. 


‘¢ ARTICLE 11 


‘J. The administering authority shall take the neces- 
sary steps to provide the status of citizenship of the 
trust territory for the inhabitants of the trust terri- 
tory. 

‘‘9 The administering authority shall afford diplo- 
matic and consular protection to inhabitants of the 
trust territory when outside the territorial limits of 
the trust territory or of the territory of the administer- 
ing authority. 
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“¢ ArTICLE 12 


‘““The administering authority shall enact such legislation 
| as may be necessary to place the provisions of this agree- 
ment in effect in the trust territory. 


‘¢ ArTIcLe 13 


| The provisions of Articles 87 and 88 of the Charter 
- shall be applicable to the trust territory, provided that the 
_ administering authority may determine the extent of their 
_ applicability to any areas which may from time to time be 
specified by it as closed for security reasons. 


‘“ ARTICLE 14 


_ ‘The administering authority undertakes to apply in 

the trust territory the provisions of any international con- 
_ ventions and recommendations which may be appropriate to 
_ the particular circumstances of the trust territory and 
which would be conducive to the achievement of the basic 
objectives of Article 6 of this agreement. 


‘¢ ARTICLE 15 


‘<The terms of the present agreement shall not be altered, 
' amended or terminated without the consent of the ad- 
ministering authority. 

“* ARTICLE 16 


‘‘The present agreement shall come into force when 
approved by the Security Council of the United Nations 
| and by the Government of the United States after due 
constitutional process.’’[*] 


Code 


From Code of the Trust Territory of the Pacific Islands 
(pursuant to 68 Stat 330; Ex. Orders 10265 [16 Fed. Reg. 


_ © Approved by the Security Council of the United Nations, Apr. 2, 
1947; and by the Government of the United States of America, July 18, 
1947. (61 Stat. 3301) 
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6419], 10408 [3 CFR, 1952 Supp. 110], 10470 [3 CFR, 1953 
Supp. 87]). 


Brut oF RicHTs 
Section 4: 


‘‘No person shall be deprived of life, liberty, or prop- 
erty without due process of law; nor shall private prop- 
erty be taken for public use without just compensa- 
tion; ...”’ 
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Filed April 4, 1958. Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


No. 866-58 


LINUS C. PAULING, 3500 Fairpoint, Pasadena, California, U.S.A.; 
BERTRAND RUSSELL, Plas Penryhn Penryhndeudraeth, Merimeth, 
U. K.; TOYOHIKO KAGAWA, 859 2 Chrome, Kumikitazawa, 
Setagayaku, Tokyo, Japan; KARL PAUL LINK, Route 2, Madison, 
Wisconsin, U.S.A.; LESLIE C. DUNN, 501 W. 123rd St., New York 
27, New York, U.S.A.; CLARENCE E. PICKETT, 510 Panmure 
Road, Haverford, Pennsylvania, U.S.A.; WILLIAM BROSS LLOYD, 
JR., 806 Rosewood Avenue, Winnetka, Illinois, U.S.A.; NORMAN 
THOMAS, 77 Huntington Road, Huntington, New York, U.S.A.; 
STEPHANIE MAY, 357 Duncaster Road, Bloomfield, Connecticut, 
U.S.A.; L. JOHN COLLINS, 2 Amen Court E.C. 4, London, U.K.; 
G. MICHAEL SCOTT, 65 Denison House, Vauxhall Bridge Road, 
London, S.W.I., U.K.; HIROAKI NAKATANI, Muroto Misaki 
Machi, Aki-gun, Kochi Prefecture, Japan; TAKAAKI TSURUI, 
Muroto Misaki Machi, Aki-gun, Kochi Prefecture, Japan; YAEJI 
MATSUSHITA, Muroto Misaki Machi, Aki-gun, Kochi Prefecture, 
Japan; BROCK CHISHOLM, R.R.2, Victoria, B.C., Canada; 
D. MARTIN NIEMOELLER, Brentanastrasse 3, Wiesbaden, Ger- 
many; ANDRE TROCME, Maison de la Reconciliation, Boulevard 
Pershing, Versailles, France; KATHLEEN LONSDALE, 121 Station 
West Drayton, Middlesex, U.K., Plaintiffs, 

v. 


NEIL H. McELROY, Secretary of Defense of the United States; 
LEWIS L. STRAUSS, Chairman of the Atomic Energy Commission 
of the United States; WILLARD F. LIBBY, HAROLD S. VANCE, 
JOHN S. GRAHAM, and JOHN F. FLOBERG, Members of the 
Atomic Energy Commission of the United States, Defendants. 


CoMPLAINT FoR DecLaRATORY J UDGMENT AND FOR INJUNCTION 


Plaintiffs allege: 


I 


This Court has jurisdiction under Article ITI, See. 2 and 
Article VI, Clause 2 of the United States Constitution, and 


(1) 
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under Title 28 U.S.C. Sec. 1331, 1332, 1333, 1350, 1651 
' and 2201. The matter in controversy exceeds the sum or 
- value of Three Thousand ($3,000.00) Dollars, exclusive of 
interest and costs. 

II 


Plaintiffs are natural persons, all of whom are desirous 
of maintaining normal and continous human relationships 
as children, spouses, parents, grandparents and ancestors 
of others, and who are, while not uniformly, but substan- 
tially, affected by the acts of the defendants hereinafter 
complained of. 


(a) Plaintiff Linus C. Pauling is a citizen of the United 
States and a resident of the State of California. He is 
a Nobel Laureate and a Professor of Chemistry at Cali- 
fornia Institute of Technology, a husband and father. 

(b) Plaintiff Bertrand Russell is a citizen of Great 
Britain. He is a Nobel Laureate, a scientist, lecturer and 
author. 

(ec) Plaintiff Toyohiko Kagawa is a citizen of Japan. He 
is a husband and father. 

(d) Plaintiff Karl Paul Link is a citizen of the United 
States and a resident of the State of Wisconsin. He is a 
Professor of Biochemistry at the University of Wisconsin. 
He is a husband and father. 

(e) Plaintiff Leslie C. Dunn is a citizen of the United 
States and a resident of the State of New York. He is a 
Professor of Zoology at Columbia University, a husband 
and a father. 

(f) Plaintiff Clarence E. Pickett is a citizen of the United 
States and a resident of the State of Pennsylvania. He is 
Executive Secretary Emeritus of the American Friends 
Service Committee. 

(g) Plaintiff William Bross Lloyd, Jr., is a citizen of the 
United States and a resident of the State of Illinois. He is 
a publicist and editor, a husband and father. 

(h) Plaintiff Norman Thomas is a citizen of the United 
States and a resident of the State of New York. He is 
a writer, a father and grandfather. 
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(i) Plaintiff Stephanie May is a citizen of the United 
States and a resident of the State of Connecticut. She is 
a housewife and a mother. 

(j) Plaintiff G. Michael Scott is a citizen of Great Britain. 
He is a Clerk in Holy Orders (Clergyman) Church of 
England and Honorary Director of Africa Bureau repre- 
senting South West African tribes to the United Nations. 

(k) Plaintiff L. John Collins is a citizen of Great Britain. 
He is Canon of St. Paul’s Cathedral in London. 

(1) Plaintiff Hiroaki Nakatani is a citizen of Japan. He 
is president of the Murotomisaki District Crews Associa- 
tion, a husband and a father. He is a fisherman, and a cap- 
tain of fishing vessels which traditionally fish in the waters 
of the Pacific Ocean, including the Eniwetok proving 
grounds, in which defendants are to conduct the nuclear 
explosions to be hereinafter described. 

(m) Plaintiff Takaaki Tsurui is a citizen of Japan and is 
the owner of the fishing vessel Eleventh Katori Maru. 

(n) Plaintiff Yaeji Matsushita is a citizen of Japan and is 
the chief engineer of the fishing vessel Eleventh Katori 
Maru. 

Plaintiffs Takaaki Tsurui and Yaeji Matsushita tradi- 
tionally fish in the waters of the Pacific Ocean, including 
the Eniwetok proving grounds in which the defendants are 
to conduct the nuclear explosions to be hereinafter de- 
scribed. 

The defendants have arbitrarily and without any author- 
ity of law barred said last three plaintiffs and others from 
entering said area for the purpose of fishing; if said plain- 
tiffs enter said area, they will do so at risk of life; more- 
over, any fish caught by them in said area, and about said 
area, will be unfit for human consumption, by virtue where- 
of said plaintiffs will be deprived of life and property by 
the unlawful acts of the defendants. 

(o) Plaintiff Brock Chisholm is a citizen of Canada. He 
is former Director of the World Health Organization. 

(p) Plaintiff D. Martin Niemoeller is a citizen of Ger- 
many. He is president of the Evangelical Congregation 
of Germany. 
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(q) Plaintiff Kathleen Lonsdale is a citizen of Great 
Britain. She is a Professor of Chemistry at the University 
- College of London and a Fellow of the Royal Society. 

(r) Plaintiff Andre Trocme is a citizen of France. He is 
Director of the Maison de la Reconciliation. 


lit 


The defendants claim that the acts of which the plaintiffs 
complain are carried out by them pursuant to the authoriza- 
tion granted to them by the Atomic Energy Act of 1952 
(42 U.S.C. Sec. 2011 et seq). 


(a) Defendant Neil H. McElroy is the Secretary of De- 
fense of the United States. 

(b) Defendant Lewis L. Strauss is Chairman of the 
Atomic Energy Commission of the United States. 

(c) Defendants Willard F. Libby, Harold S. Vance, John 
S. Graham and John F. Floberg are members of the Atomic 
Energy Commission of the United States. 


IV 


Between 1951 and 1956 the defendants and their prede- 
cessors caused to be detonated sixty-three (63) nuclear 
weapons in eleven (11) test series. Five (5) of these test 
series were at the Nevada Test Site and six(6) at the Eniwe- 
tok Proving Grounds. During the year of 1957 the de- 
fendants and their predecessors caused the detonation of an 
additional test series at the Nevada Proving Grounds in- 
volving in excess of twenty (20) nuclear weapons. The de- 
fendants have announced their intention to detonate a fur- 
ther series of nuclear weapons during the year 1958, begin- 
ning in early April, at the Eniwetok Proving Grounds. The 
size of the nuclear weapons as detonated by the defendants 
since 1951 varied from small fission weapons of about the 
equivalent of 1,000 tons of T.N.T. (or 1 kiloton) to megaton 
sizes as great in explosive energy as 15,000,000 tons of 
T.N.T. Among the atomic weapons so detonated by the 
defendants, and those which are announced to be detonated 
in 1958, are fission bombs, fission-fusion bombs, and fission- 
fusion-fission bombs, to be hereinafter described. 
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The nuclear weapons which were detonated by the 
defendants prior to 1958 and which they threaten to 
detonate in 1958 resulted and will result in world-wide 
exposure of human beings to radiation in addition to that 
of the natural background radiation and to the X-ray 
radiation resulting from the healing arts and industry. 
The past and threatened future acts of the defendants 
did and will cause world-wide fallout of radioactive debris, 
did and will increase the radioactive strontium content of 
the soil and the amount of contamination of the food supply 
of the world and of the bones of human beings. 

As will hereinafter be more specifically described in 
Paragraph V hereof, the defendants’ past and threatened 
future acts of exploding nuclear weapons did and will 
eause the plaintiffs to be damaged genetically and so- 
matically; will cause their progeny to be deleteriously 
affected because of the additional radiation brought about 
by the acts of the defendants, and, with high probability, 
did and will cause the plaintiffs to suffer various diseases 
which they would not suffer but for the additional radiation 
brought about by the acts of the defendants. 


Vv 


(a) Radioactivity is the name given to the processes 
whereby atoms produce certain radiation by reactions 
of the atomic nuclei. A material containing atomic nuclei 
that produce these radiations is called radioactive. 

(b) Ionizing radiations are of great significance to 
human beings because the amount of energy contained in 
a single unit of the radiation as emitted by the nucleus of 
an individual atom is sufficient to disrupt or ionize molecules 
by separating electrons from them or by causing other 
damage to them. The effects of ionizing radiations on 
living cells are chemical in nature. 

Radiations known as gamma rays are produced by 
radioactive nuclei. In general gamma rays are highly 
penetrating, so that the gamma rays from a source ex- 
terior to the human body may pass through the entire body, 
and affect every part of the body, through absorption 
by the tissue of the body. The gamma rays ionize atoms 
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or molecules and also produce fast moving electrons that 
serve futher to ionize atoms or molecules in the tissue of 
the body. 

_ Gamma rays may also be produced by radioactive nuclei 
‘within the tissues of the human body itself. Their effect 
upon the tissue of the body is similar to those of the gamma 
rays from exterior sources. 

Beta rays or beta particles, which are electrons emitted 

by the radioactive nuclei, have a limited range in the 
‘tissues of the human body. Beta particles from a radio- 
active source external to the human body may irradiate 
‘the tissue to a certain depth, and may cause skin burns 
and other damage. Beta particles from internal radio- 
_ active materials, such as beta-emitters in the bones, irradiate 
| the adjacent tissues and may cause damage. 
Alpha particles, the nuclei of helium atoms, are emitted 
by some radioactive nuclei. They penetrate the tissue of 
| the human body only for a short distance, and their damage 
is accordingly restricted. 

(c) The detonation of nuclear weapons is accompanied 
| by intense nuclear radiation as well as intense thermal 
| radiation from the fireball. During the detonation large 
amounts of radioactive atomic nuclei are formed as a 
result of the nuclear reactions of the nuclear explosives 
themselves. In addition, large numbers of neutrons are 
produced, and these neutrons may react with the nuclei 
of the non-explosive materials of the nuclear weapon itself 
and of the environment in such a way as to produce addi- 
tional radioactive atomic nuclei. The radioactive materials 
that are the inevitable result of nuclear explosions are 
disseminated in the troposphere and stratosphere, and are 
- eventually deposited on the surface of the earth, where they 
- eontribute to the exposure of human beings to radiation, 
the exposure to radiation being both from radioactive 
_ materials outside of the human body and radioactive mate- 
| yials that have been incorporated in the human body after 
- having gained entrance through the air inhaled into the 
lungs and through the food that has been ingested. 

Very great amounts of radioactive materials are pro- 
duced by the reactions of nuclear fission that take place 





7 


in all nuclear weapons that have been detonated. Smaller 
amounts of radioactive atomic nuclei, relative to the energy 
released in the explosion, are produced by the reactions 
of fusion of atomic nuclei. 

The radioactive process cannot easily be speeded up nor 
slowed down; their rates in general depend only on the 
nature of the radioactive atomic nuclei that are involved. 
The rate of a particular radioactive reaction of an atomic 
nucleus is described by its half-life. The half-life is the 
period of time during which half of the atomic nuclei 
undergo reaction. At the end of one half-life one half 
of the nuclei have decayed, and the radioactivity of the 
sample is reduced to half of its initial value; at the end of 
two half-lives three quarters have decayed, and the radio- 
activity is one quarter of the initial radioactivity, and so 
on. The half-lives of some radioactive nuclei are as high as 
billions of years, while the half-lives of others are only a 
fraction of a second. 

Nuclear weapons are believed by the plaintiffs to be of 
three kinds: (1) fission bombs, in which the explosive 
energy results from the fission of heavy nuclei, and there 
is a large yield of radioactive materials; (2) fission-fusion 
bombs, in which part of the explosive energy results from 
fission of heavy nuclei and part from the fusion of light 
nuclei, and the yield of radioactive materials is smaller, 
relative to the explosive energy, than for fission bombs; and 
(3) fission-fusion-fission bombs, in which there is a third 
stage of nuclear reactions involving fission of heavy nuclei, 
with a correspondingly great relative yield of radioactive 
materials. 

The radioactive nuclei produced by explosion of a 
nuclear weapon sooner or later fall to the surface of the 
earth. Immediately after the explosion of the weapon 
the radioactive nuclei are present in the intensely hot gas 
that is called the fireball. As the fireball cools, some of 
the material in it condenses into larger or smaller particles, 
which entrap some of the radioactive nuclei. The heavier 
radioactive particles fall to earth in the immediate vicinity 
of the site of the explosion, many of them within one 
hundred miles. The smaller particles in the troposphere 
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_ and stratosphere fall more slowly to earth, and are spread 

about the earth. The fallout that takes place in the vicinity 
of the site of the explosion is called local fallout. The 
remaining fallout is called world-wide fallout. Sometimes 
| the world-wide fallout is divided into two classes, (1) the 
tropospheric world-wide fallout, most of which falls to the 
ground within a month or two, and is, because of the nature 
of the tropospheric winds, largely spread about the earth 
in the general latitude of the site of the explosion, and 
(2) the stratospheric fallout, which falls to earth over 
a period of many years, and which has a roughly uniform 
world-wide distribution, with somewhat greater amounts 
falling in the hemisphere in which the explosion has taken 
place than in the hemisphere other than that in which the 
explosion has taken place. An explosion in which the 
fideball touches the surface of the earth in general results 
in a large amount of local fallout and also world-wide fall- 
out. An explosion of a weapon high in the air produces a 
smaller amount of local fallout and a larger amount of 
world-wide fallout. 

(d) From the biological point of view any quantity of 
radioactive fallout, no matter how small, is undesirable. 

Penetrating radiation of the sort produced by radioactive 
fallout does harm to the human body and the pool of human 
germ plasm that determines the nature and well-being 
of future generations of human beings. 

Exposure of the reproductive organs of a living organism, 
including a human being, results in genetic damage through 
the production of genetic mutations. There is no minimum 
amount of irradiation dose that must be exceeded before 
mutations occur. Mutations occur in number essentially 
in direct proportion to the dose of irradiation. 

A genetic mutation is a change in the hereditary material 
of an organism, a change in the genes and chromosomes on 
which heredity depends. It is this hereditary material, germ 
plasm, that is transmitted to offspring, and that determines 
the nature of the offspring. 

Almost all mutations in human beings are harmful. They 
result in fetal deaths, still-births, childhood deaths from 
various dieases of hereditary origin, and serious physical 
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and mental defects that increase the amount of human 
suffering. Extremely few mutations in human beings are 
beneficial. The reason that most mutations are harmful is 
that a mutation is essentially a random change in the mole- 
cules that constitute the genetic material, and that at the 
present time the genetic material has, through a process of 
natural selection, been selected in such a way that it is ex- 
tremely difficult for it to be improved, and that a random 
change is accordingly much more likely to be harmful than 
beneficial. 

The mutant gene that is produced by a mutation is passed 
down to subsequent generations, and may do harm in some 
future generation. Deleterious mutant genes that cause 
major impairment are eventually eliminated from the pool 
of human germ plasm, since they increase the death rate or 
lower the fertility of the persons carrying them. Mutant 
genes that cause only a small amount of harm persist much 
longer and may effect a correspondingly larger number of 
persons. Minor mutations may in the long run do as much 
harm as the more serious ones, because they are eliminated * 
more slowly from the pool of human germ plasm. 

The number of mutations produced by radiation is strictly 
proportional to the amount of radiation received by the 
reproductive organs, and the proportionality between the 
number of mutations and the amount of radiation holds 
even for small amounts of radiation. The total harm to the 
population measured by the effect on future generations is 
strictly proportional to the amount of radiation received 
by the reproductive organs of human beings. There is no 
such thing as a safe dose of ionizing radiation. Any amount 
of ionizing radiation, however small, that reaches the go- 
nads of a human being who may later reproduce involves 
a risk proportional to tha: amount. The genetic damage 
from atomic radiation is spread over a long time in the 
future, with only a small fraction appearing in the first 
generation. 

The average amounts of exposure of the gonads of human 
beings from the tests of nuclear weapons as they have been 
carried out during recent years have been estimated to be 
in the neighborhood of 0.1 roentgen in thirty years from 
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‘external gamma radiation and additional amounts of 
roughly the same magnitude, perhaps somewhat smaller, 
possibly somewhat larger, from internal gamma radiation 
‘of ingested cesium 137 from the world-wide fallout. The 
effects of exposure of this magniture of the gonads of 
human beings to ionizing radiation are such that some 
‘thousands or tens of thousands of seriously defective chil- 
dren may be expected to be produced by the explosions of 
‘nuclear weapons carried out during each year at the aver- 
age rate of the past seven years. Some thousands or tens 
'of thousands of additional seriously defective children may 
| be expected to be produced by the mutations caused by the 
fallout radioactivity resulting from the explosion of a single 
‘large nuclear weapon with high fission yield, inasmuch as 
the amount of fission involved in the explosion of a single 
‘large nuclear weapon with high fission yield may be equal 
' to the average amount per year for the last few years. 

(e) There is also a high probability that damage is being 
done to the health of human beings now living that is com- 
parable to the genetic damage that is being produced by 
fallout and that will impair future generations. There is 
'a high probability that fallout radioactivity is producing 
and will produce additional cases of leukemia, bone cancer, 
and other diseases that will lead to thousands or tens of 
thousands of deaths of human beings that would not have 
| occurred or would not occur if the tests of nuclear weapons 
were not carried out. 


Fission reactions of nuclear weapons lead to the pro- 
duction of large amounts of radioactive strontium, stron- 
tium-90. These amounts are believed to be about three and 
one-half percent by weight of the heavy nuclei that undergo 
fission during the explosion of the nuclear weapon. The 
chemical properties of strontium, including strontium-90, 
| are closely similar to those of calcium. Strontium-90 that 
drops on to the surface of the earth in the local fallout and 
the world-wide fallout is taken up, together with calcium 
(although with some discrimination factor that operates to 
decrease the amount of strontium-90 taken up), by growing 
plants, such as vegetables that are ingested by man and 
grass that is eaten by cows. The strontium-90 that has been 
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eaten by cows is in considerable part transferred to the 
milk produced by the cows and that is then drunk by human 
beings, especially children. The strontium-90 in the vege- 
tables eaten by human beings and in the milk that is drunk 
by them is then in considerable part deposited, together 
with calcium, in the bones of the human body. All human 
beings who have lived during recent years have strontium- 
90 in their bones, whereas a few decades ago there was no 
strontium-90 whatever in the bones of any human beings. 

The nucleus of the strontium-90 atom is radioactive. It 
emits beta particles. After emitting beta particles, the nu- 
cleus becomes a nucleus of yttrium-90, which is also a beta- 
emitter, and which, because of the higher energy of its beta 
particle, produces more damage than the parent strontium- 
90 beta particle. These beta particles that result from the 
ingestion of strontium-90 do damage to the tissues in the 
neighborhood of the bones, including the bone marrow that 
produces constituents of the blood. 

There is a high probability that the radiation from stron- 
tium-90 and its daughter by decay, yttrium-90, as well as 
from other radioactive nuclei produced by fallout, such as 
the external gamma emitters, produces cases of leukemia 
and bone cancer. 

(f) The human race has always been exposed to some 
ionizing radiation. It is continually being irradiated by 
radiation from natural sources from the general environ- 
ment, such as uranium, thorium, radium, etc., and their 
decay products; from cosmic radiation and from cosmic 
ray induced radioactive materials. The aggregate of these 
radiation sources is known as the natural background radigg 
tion. 

In addition to the natural background radiation, mem- 
bers of the human race are exposed to X-rays used in the 
healing arts and some members thereof, because of their 
occupation, are exposed to X-rays in industry. 

The radiation resulting from the two sources, namely, 
the natural background radiation and X-ray radiation, has 
affected and now affects mankind along the lines indicated 
as resulting from radiation. The effect upon the human 
race resulting from the radiation produced by the detona- 
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tion of nuclear weapons is in addition to the effect result- 
‘ing from the natural background and X-ray radiation. 


VI 


By reason of the above set forth facts, a controversy ex- 
ists between the plaintiffs and the defendants. In said 
_controversy, plaintiffs claim that the acts of defendants 
_as set forth in Paragraph IV hereof are illegal, unlawful 
'and beyond the scope of their authority for the reasons 
set forth hereinafter in Paragraph VII hereof. In said 
controversy, defendants claim, so plaintiffs are informed 
and believe and therefore allege, that said acts are legal, 
lawful and within the scope of their authority. 


Vil 


Said acts of defendants are illegal, unlawful and beyond 
the scope of their authority for the following reasons: 


(a) The Statute under which the defendants are pur- 
portedly acting, that is, the Atomic Energy Act of 1954, 
42 U.S.C. Sec. 2011 et seq., does not authorize them to 
detonate nuclear weapons creating radiation that damages 
the population of the world, among them the plaintiffs, 
their progeny and prospective progeny, and defendants 
are acting beyond the scope of the authority granted to 
them by Congress by said Act; 

(b) Congress has unlawfully delegated legislative pow- 
ers to the defendants who are administrative officials of 
the United States in that the Atomic Energy Act of 1954, 
42 U.S.C. Sec. 2011 et seq., contains no standards set forth 
by means of which the Congressional intent is to be carried 
out; 

(c) The provisions of the Atomic Energy Act of 1954, 
42 U.S.C. Sec. 2011, et seq., under which the defendants 
_are purportedly acting, are so vague, indefinite, and: un- 
certain as to unlawfully vest arbitrary power in the de- 
fendants, and therefore, the Act is in violation of due proc- 
_ess of law as set forth in the Fifth Amendment to the United 
States Constitution; 
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(d) In the event the Court should find that the defend- 


ants are acting within the scope of their authority as set 
out in the Act and that Congress did not delegate legislative 
power to the defendants, and that the Act is not in violation 
of due process, then the Atomic Energy Act is nevertheless 
unconstitutional and defendants consequently are without 
authority to act, in that, Congress being empowered to 
legislate only as to those matters delegated to it by the 
Constitution, no power has been delegated to Congress to 
enact legislation as a result of which the atmosphere will 
be contaminated and the lives and progeny of the popula- 
tion damaged. Moreover, said legislation is contrary to 
the human rights provisions of the Charter of the United 
Nations, to which the United States is a party (59 Stat. 
1035ff) and which is also the Supreme Law of the Land 
(Const. Art. VI, el. 2). 


vill 


Plaintiffs did and will suffer, because of the unlawful 
and unconstitutional acts of the defendants, irreparable 
injuries as set forth above. The damages resulting from 
said injuries are not monetarily compensable and the de- 
fendants threaten to continue their unlawful and unconsti- 
tutional acts unless they will be restrained by the Order of 
this Court. 

Plaintiffs are entitled to a declaratory judgment declar- 
ing that the above set forth threatened acts of defendants 
are illegal and void. 

Plaintiffs are entitled to an injunction directed against 
the defendants and each of them, their agents, servants, 
deputies and employees, restraining them in the future 
- from detonating nuclear weapons which create radiation 
and radioactive fallout. 


Wuenrerore, plaintiffs pray: 


1. That this Court declare that the threatened acts of 
the defendants, and each of them, to detonate nuclear weap- 
ons that produce radiation and radioactive atomic nuclei 
are illegal. 
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29. That the defendants Neil H. McElroy, Lewis L. 
| Strauss, Willard F. Libby, Harold S. Vance, John S. 
- Graham and John F. Floberg, their agents, servants, dep- 
uties and employees, be permanently enjoined and re- 
strained from detonating any nuclear weapons that produce 
radiation or radioactive atomic nuclei, and that defendants 
be enjoined from so doing pending the trial of this action. 
3. For costs of suit incurred herein and for such other 

| relief as may to the Court seem just and proper. 


James T. WricHT, 
2003 12th St., N.W., 
Washington, D.C. 
Francis HEIsLeR, 
Cuartes A. Srewakt, 
Post Office Box 3996, 


Carmel, California. 
A. L. Wray, 


FReD OKRAND, 
257 South Spring Street, 
Los Angeles 12, California. 


Attorneys for Plaintiffs. 
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Filed June 18, 1958 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


No. 1566-58 


DWIGHT HEINE, Permanent Residence: Ebon Atoll, Marshall Islands, 
temporary and mailing address, 1810 University Avenue, Honolulu, 
T. H.; MICHIKO SAKO, Ono-machi, Saiki-gun, Hiroshima-ken, 
Hiroshima, Japan; SHEIICHI KAJI, 234 Nishi Uraga, Yosaku-shi, 
Kanagawa, Japan; KIYOICHI TSUCHIOKA, Saiki-gun, Hiroshima- 
ken, Hiroshima, Japan; FALEFATU S. UTU, permanent address, 
American Samoa, temporary and mailing address, 1810 University 
Avenue, Honolulu, T. H.; JOHN McGRATH, 408 Gorman Street, 
Madison 3, Wisconsin; MORGIANA HEINE, Ebon Atoll, Marshall 
Islands; ARABELLA HEINE, Ebon Atoll, Marshall Islands, 
HANNAH HEINE, Ebon Atoll, Marshall Islands, IONE HEINE, 
Ebon Atoll, Marshall Islands); MARGARET HEINE, Ebon Atoll, 
Marshall Islands) FREDERIK HEINE, Majuro Atoll, Marshall 
Islands, MODREN HEINE, Majuro Atoll, Marshall Islands, by their 
father DWIGHT HEINE, their next friend; JONATHAN MOTE, 
permanent residence, Laplap Atoll, Marshall Islands, temporary resi- 
dence and mailing address, 213 McKinley Street, Honolulu, T. H.; 
KENYE MOTE, Laplap Atoll, Marshall Islands; SAILASS 
ANDRIKE, permanent residence, Laplap Atoll, Marshall Islands, 
temporary residence and mailing address, 1810 University Avenue, 
Honolulu, T. H.; ITEM ANDRIKE, Laplap Atoll, Marshall Islands; 
TEMSA ANDRIKE, Laplap Atoll, Mecshall Islands, STEVE 
ANDRIKE, Laplap Atoll, Marshall Islands, REEMING ANDRIKE, 
Laplap Atoll, Marshall Islands, IMEDIDA ANDRIKE, Laplap Atoll, 
Marshall Islands, by their father and next friend SAILASS 


ANDRIKE, - Plaintiffs, 





NEIL H. McELROY, Secretary of Defense of the United States; 
LEWIS L. STRAUSS, Chairman of the Atomic Energy Commission 
of the United States; WILLARD F. LIBBY, HAROLD S. VANCE, 
JOHN S. GRAHAM and JOHN F. FLOBERG, Members of the 
Atomic Energy Commission of the United States, Defendants. 


Plaintiffs allege: 


CoMPLAINT FOR DECLARATORY J UDGMENT AND FOR INJUNCTION 


I 


This Court has jurisdiction under Article III, Sec. 2 
and Article VI, Clause 2 of the United States Consti- 
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tution, and under Title 28 U.S.C. Sec. 1331, 1332, 1333, 
1350, 1651 and 2201. The matter in controversy exceeds 
the sum or value of Three Thousand ($3000.00) Dollars, 
exclusive of interest and cost. 


II 


Plaintiffs are natural persons, all of whom are desirous 
of maintaining normal and continuous human relationships 
as children, spouses, parents, grandparents and ancestors 
of others, and who are, while not uniformly, substantially, 
affected by the acts of the defendants hereinafter com- 
plained of. 


(a) Plaintiff Dwight Heine is a citizen of the Marshall 
Islands and a resident thereof; he is residing temporarily 
in Honolulu, T. H. He is married and has six children, 
his entire family being citizens of and permanent resi- 
dents of the Marshall Islands and presently residing 
there; all of them are joined as plaintiffs herein. 

(b) Plaintiff Michiko Sako is a resident of Hiroshima, 
Japan. 

(c) Plaintiff Sheiichi Kaji is a resident of Kanagawa, 
Japan; he is a fisherman by occupation and captain of the 
fishing boat ‘‘Daito ku Maru’’. 

(d) Plaintiff Kiyoichi Tsuchioka is a resident of Hiro- 
shima, Japan. 

(e) Plaintiff Falefatu S. Utu is a citizen of and per- 
manent resident of American Samoa; he is a temporary 
resident of Honolulu, T. H. 

(f) Plaintiff John McGrath is a citizen of the United 
States and a resident of the State of Wisconsin. 

(¢) Plaintiff Morgiana Heine is the wife of plaintiff 
Dwight Heine; she is a permanent resident of the Mar- 
shall Islands, presently residing on Ebon Atoll; the plain- 
tiffs, Arabella Heine, Hannah Heine, Ione Heine, Margaret 
Heine, Frederik Heine, and Modren Heine, are infant 
children of plaintiffs Dwight and Morgiana Heine, and 
sue herein by their father and next friend Dwight Heine, 
pursuant to Rule 17(c), Federal Rules of Civil Procedure. 
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Plaintiff Arabella Heine, Hannah Heine, Ione Heine, 
and Margaret Heine are presently residents of Ebon Atoll; 
Frederik Heine and Modren Heine are presently residents 
of Majuro Atoll, Marshall Islands. 

(h) Plaintiff Jonathan Mote is a citizen of the Marshall 
Islands and a permanent resident thereof, on Laplap Atoll; 
he is temporarily in Honolulu, T. H. Plaintiff Kenya Mote 
is the wife of plaintiff Jonathan Mote; she is a citizen and 
permanent resident of the Marshall Islands having been 
born at and currently residing at Laplap Atoll. 

(i) Plaintiff Sailass Andrike is a citizen of and perma- 
nent resident of the Marshall Islands at Ebon Atoll; he 
is presently temporarily in Honolulu, T. H.; plaintiff Item 
Andrike is the wife of said plaintiff, having been born in, 
and being a permanent resident of and presently residing, 
on Ebon Atoll; Plaintiffs Temsa Andrike, Steve Andrike, 
Reeming Andrike and Imedida Andrike are the infant 
children of said plaintiffs Sailass Andrike and Item 
Andrike; they presently reside on Ebon Atoll, aforesaid; 
and they sue herein pursuant to Rule 17(c) Federal Rules 
of Civil Procedure, by their father and next friend. 


Til 


The defendants claim that the acts of which the plaintiffs 
complain are carried out by them pursuant to the authori- 
zation granted to them by the Atomic Energy Act of 1952 
(42 U.S.C. Sec. 2011 et seq). 


(a) Defendant Neil H. McElroy is the Secretary of 
Defense of the United States. 

(b) Defendant Lewis L. Strauss is Chairman of the 
Atomic Energy Commission of the United States. 

(c) Defendants Willard F. Libby, Harold 8. Vance, 
John S. Graham and John F. Floberg are members of the 
Atomic Energy Commission of the United States. 


IV 


(a) The defendants, and their predecessors in office, 
have, as will appear more particularly below, caused a large 
number of nuclear weapons to be detonated. They are cur- 
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yently directing the detonation of numerous nuclear 
weapons, including so-called ‘‘dirty bombs”’ at the Eniwetok 
Proving Grounds, at the Marshall Islands. 


The plaintiffs Morgiana Heine, Arabella Heine, Hannah 
Heine, Ione Heine, Margaret Heine, Frederik Heine; Mod- 
ren Heine; Kenya Mote; Item Andrike, Temsa Andrike, 
_ Steve Andrike, Reeming Andrike, and Imedida Andrike are 
' presently residents of said Marshall Islands; as such, they 
are in direct, immediate and imminent danger of serious 
physical injury, as well as in danger of the destruction and/ 
or contamination of their food supply, resulting from the 
threatened nuclear detonations in the Marshall Islands 
- aforesaid, to their irreparable injury. 


(b) Said Eniwetok Proving Grounds, constitutes an area 
~ of 390,000 square miles of the high seas in the Pacific, only 
a small portion of which is within the Trust Territory of 
- the Pacific Islands, administered by the United States as 
the Trustee, under the United Nations Trust Agreement 
pertaining to said trust territory. 

The plainiff Sheiichi Kaji, as aforesaid, is a fisherman 
by occupation and is the captain of the fishing vessel Daito 
Ku Maru; said plaintiff and said fishing vessel have 
heretofore regularly engaged in fishing on the high seas, 
near the Marshall Islands, and on the high seas within the 
said 390,000 square mile area aforesaid. The plaintiff can- 
not enter said area for fear of being blown to death or being 
seriously injured ; in addition, the ocean waters in said area, 
and for many square miles in the Pacific, are, and will 
be, contaminated, as are, and will be, the fish in said ocean 
waters, resulting from the threatened nuclear detonations 
aforesaid. 

By virtue of the foregoing, said plaintiff, and said fishing 
vessel, have not gone to sea to fish, and will not do so 
until the termination of the nuclear detonations in the 
Pacific aforesaid, and they are unable to do so, to the 
irreparable injury of said plaintiff. 

The injuries aforesaid, to the plaintiffs named in this 
paragraph, are in addition to the injuries, biological, 
somatic and genetic, threatened to all of the plaintiffs 
herein, to be described herein below. 
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Vv 


Between 1951 and 1956 the defendants and their pred- 
ecessors caused to be detonated sixty-three (63) nuclear 
weapons in eleven (11) test series. Five (5) of these test 
series were at the Nevada Test Site and six (6) at the 
Eniwetok Proving Grounds. During the year of 1957 the 
defendants and their predecessors caused the detonation 
of an additional test series at the Nevada Proving Grounds 
involving in excess of twenty (20) nuclear weapons. The 
defendants have announced their intention to detonate 
a further series of nuclear weapons during the year 1958, 
beginning in early April, at the Eniwetok Proving 
Grounds. The size of the nuclear weapons so detonated 
by the defendants since 1951 varied from small fission 
weapons of about the equivalent of 1,000 tons of T.N.T. 
(or 1 kiloton) to megaton sizes as great in explosive energy 
as 15,000,000 tons of T.N.T. Among the atomic weapons 
so detonated by the defendants, and those which are an- 
nounced to be detonated in 1958, are fission bombs, fission- 
fusion bombs, and fission-fusion-fission bombs, to be here- 
inafter described. 

The nuclear weapons which were detonated by the de- 
fendants prior to 1958 and which they theaten to detonate 
in 1958 resulted and will result in world-wide exposure of 
human beings to radiation in addition to that of the 
natural background radiation and to the X-ray radiation 
resulting from the healing arts and industry. The past 
and threatened future acts of the defendants did and 
will cause world-wide fallout of radioactive debris, did 
and will increase the radioactive strontium content of the 
soil and the amount of contamination of the food supply 
of the world and the bones of human beings. 

As will hereinafter be more specifically described in 
Paragraph VI hereof, the defendants’ past and threatened 
future acts of exploding nuclear weapons did and will 
cause the plaintiffs to be damaged genetically and so- 
matically; will cause their progeny to be deleteriously 
affected because of the additional radiation brought about 
by the acts of the defendants, and, with high prob- 
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- ability, did and will cause the plaintiffs to suffer various 
diseases which they would not suffer but for the additional 
radiation brought about by the acts of the defendants. 


VI 


(a) Radio activity is the name given to the processes 
whereby atoms produce certain radiations by reac- 
tions of the atomic nuclei. A material containing atomic 
nuclei that produce these radiations is called radioactive. 

(b) Ionizing radiations are of great significance 
to human beings because the amount of energy contained 
in a single unit of the radiation as emitted by the 
nucleus of an individual atom is sufficient to disrupt or 
ionize molecules by separating electrons from them 
or by causing other damage to them. The effects of 
ionizing radiations on living cells are chemical in nature. 


Radiations known as gamma rays are produced by 
radioactive nuclei. In general gamma rays are highly 
penetrating, so that the gamma rays from a source ex- 
terior to the human body may pass through the entire 
body, and affect every part of the body, through absorp- 
tion by the tissues of the body. The gamma rays ionize 
atoms or molecules and also produce fast moving elec- 
trons that serve further to ionize atoms or molecules in 
the tissues of the body. 

Gamma rays may also be produced by radioactive nuclei 
within the tissues of the human body itself. Their effect 
upon the tissues of the body is similar to those of the 
gamma rays from exterior sources. 

Beta rays or beta particles, which are electrons emitted 
by the radioactive nuclei, have a limited range in the 
tissues of the human body. Beta particles from a radio- 
active source external to the human body may irradiate the 
tissues to a certain depth, and may cause skin burns and 
other damage. Beta particles from internal radioactive 
materials, such as beta-emitters in the bones, irradiate the 
adjacent tissues and may cause damage. 

Alpha particles, the nuclei of helium atoms, are emitted 
by some radioactive nuclei. They penetrate the tissues of 
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the human body only for a short distance, and their damage 
is accordingly restricted. 


(c) The detonation of nuclear weapons is accompanied 
by intense nuclear radiation as well as intense thermal 
radiation from the fireball. During the detonation large 
amounts of radioactive atomic nuclei are formed as a result 
of the nuclear reactions of the nuclear explosives them- 
selves. In addition, large numbers of neutrons are pro- 
duced, and these neutrons may react with the nuclei of the 
non-explosive materials of the nuclear weapon itself and 
of the environment in such a way as to produce additional 
radioactive atomic nuclei. The radioactive materials that 
are the inevitable result of nuclear explosions are dissemi- 
nated in the troposphere and stratosphere, and are even- 
tually deposited on the surface of the earth, where they 
contribute to the exposure of human beings to radiation, 
the exposure to radiation being both from radioactive 
materials outside of the human body and radioactive mate- 
rials that have been incorporated in the human body after 
having gained entrance through the air inhaled into the 


lungs and through the food that has been ingested. 


Very great amounts of radioactive materials are pro- 
duced by the reactions of nuclear fission that take place in 
all nuclear weapons that have been detonated. Smaller 
amounts of radioactive atomic nuclei, relative to the energy 
released in the explosion, are produced by the reaction of 
fusion of atomic nuclei. 

The radioactive process cannot easily be speeded up nor 
slowed down; their rates in general depend only on the 
nature of the radioactive atomic nuclei that are involved. 
The rate of a particular radioactive reaction of an atomic 
nucleus is described by its half-life. The half-life is the 
period of time during which half of the atomic nuclei under- 
go reaction. At the end of one-half-life one half of the 
nuclei have decayed, and the radioactivity of the sample 
is reduced to half of its initial value; at the end of two 
half-life three quarters have decayed, and the radioactivity 
is one quarter of the initial radioactivity, and so on. The 
half-lives of some radioactive nuclei are as high as billions 
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of years, while the half-lives of others are only a fraction 
of a second. : 
? Nuclear weapons are believed by the plaintiffs to be of 
three kinds: (1) fission bombs, in which the explosive energy 
results from the fission of heavy nuclei, and there is a large 
yield of radioactive materials; (2) fission-fusion bombs, in 
which part of the explosive energy results from fission of 
heavy nuclei and part from the fusion of light nuclei, and 
the yield of radioactive materials is smaller, relative to the 
explosive energy, than for fission bombs; and (3) fission- 
‘fusion-fission bombs, in which there is a third stage of 
nuclear reactions involving fission of heavy nuclei, with a 
correspondingly great relative yield of radioactive mate- 
rials. 
The radioactive nuclei produced by explosion of a 
nuclear weapon sooner or later fall to the surface of the 
earth. Immediately after the explosion of the weapon 
the radioactive nuclei are present in the intensely hot gas 
that is called the freball. As the fireball cools, some of the 
‘material in it condenses into larger or smaler particles, 
‘which entrap some of the radioactive nuclei. The heavier 
radioactive particles fall to earth in the immediate vicinity 
_of the site of the explosion, many of them within one hun- 
dred miles. The smaller particles in the troposphere and 
stratosphere fall more slowly to earth, and are spread 
about the earth. The fallout that takes place in the vicinity 
of the site of the explosion is called local falJout. The 
remaining fallout is called world-wide fallout. Sometimes 
_ the world-wide fallout is divided into two classes, (1) the 
tropospheric world-wide fallout, most of which falls to the 
- ground within a month or two, and is, because of the nature 
of the tropospheric winds, largely spread about the earth 
- in the general latitude of the site of the explosion, and (2) 
' the stratospheric fallout, which falls to earth over a period 
of many years, and which has a roughly uniform world- 

wide distribution with somewhat greater amounts falling 
in the hemisphere in which the explosion has taken place 
than in the hemisphere other than that in which the 
explosion has taken place. An explosion in which the 
fireball touches the surface of the earth in general results 
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in a large amount of local fallout and also world-wide 
fallout. An explosion of a weapon high in the air produces 
a smaller amount of local fallout and a larger amount of 
world-wide fallout. 


(a) From the biological point of view any quantity of 
radioactive fall-out, no matter how small, is undesirable. 


Penetrating radiation of the sort produced by radioactive 
fallout does harm to the human body and the pool of human 
germ plasm that determines the nature and well-being of 
future generations of human beings. 

Exposure of the reproductive organs of a living organism, 
including a human being results in genetic damage through 
the production of genetic mutations. There is no minimum 
amount of irradiation dose that must be exceeded before 
mutations occur. Mutations occur in number essentially in 
direct proportion to the dose of irradiation. 

The average amounts of exposure of the gonads of human 
beings from the tests of nuclear weapons as they have been 
carried out during recent years have been estimated to be 
in the neighborhood of 0.1 roentgen in thirty years from 
external gamma radiation and additional amounts of 
roughly the same magnitude, perhaps somewhat smaller, 
possibly somewhat larger, from internal gamma radiation 
of ingested cesium 137 from the world-wide fallout. The 
effects of exposure of this magnitude of the gonads of 
human beings to ionizing radiation are such that some 
thousands or tens of thousands of seriously defective chil- 
dren may be expected to be produced by the explosions 
of nuclear weapons carried out during each year at the 
average rate of the past seven years. Some thousands or 
tens of thousands of additional seriously defective children 
may be expected to be produced by the mutations caused 
by the fallout radioactivity resulting from the explosion of 
a single large nuclear weapon with high fission yield, inas- 
much as the amount of fission involved in the explosion 
of a single large nuclear weapon with high fission yield 
may be equal to the average amount per year for the last 
few years. 











24 


(e) There is also a high probability that damage is be- 
ing done to the health of human beings now living that is 
| comparable to the genetic damage that is being produced 
by fallout and that will impair future generations. There 
is a high probability that fallout radioactivity is producing 
and will produce additional cases of leukemia, bone cancer, 
and other diseases that will lead to thousands or tens of 
_ thousands of deaths of human beings that would not have 
- occurred or would not occur if the tests of nuclear weapons 
were not carried out. 


Fission reactions of nuclear weapons lead to the produc- 
| tion of large amounts of radioactive strontium, strontium- 
| 90. These amounts are believed to be about three and one- 
' half percent by weight of the heavy nuclei that undergo 
fission during the explosion of the nuclear weapon. The 
chemical properties of strontium, including strontium-90, 
_ are closely similar to those of calcium. Strontium-90 that 
drops on to the surface of the earth in the local fallout and 
the world-wide fallout is taken up, together with calcium 
(although with some discrimination factor that operates 
to decrease the amount of strontium-90 taken up), by grow- 
_ ing plants, such as vegetables that are ingested by man 
and grass that is eaten by cows. The strontium-90 that 
has been eaten by cows is in considerable part transferred 
' to the milk produced by the cows and that is then drunk 
by human beings, especially children. The strontium-90 in 
| vegetables eaten by human beings and in the milk that is 
drunk by them is then in considerable part deposited, to- 
- gether with calcium, in the bones of the human body. All 
_ human beings who have lived during recent years have 
| strontium-90 in their bones, whereas a few decades ago 
there was no strontium-90 whatever in the bones of any 
human beings. 

The nucleus of the strontium-90 atom is radioactive. It 
emits beta particles. After emitting beta particles, the 
| nucleus becomes a nucleus of yttrium-90, which is also a 
 beta-emitter, and which, because of the higher energy of 
_ its beta particle, produces more damage than the parent 
strontium-90 beta particle. These beta particles that re- 
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sult from the ingestion of strontium-90 do damage to the 
tissues in the neighborhood of the bones, including the bone 
marrow that produces constituents of the blood. 

There is a high probability that the radiation from 
strontium-90 and its daughter by decay, yttrium-90, as well 
as from other radioactive nuclei produced by fallout, such 
as the external gamma emitters, produces cases of leukemia 
and bone cancer. 


(f) The human race has always been exposed to some 
ionizing radiation. It is continually being irradiated by 
radiation from natural sources from the general environ- 
ment, such as uranium, thorium, radium, etc., and their 
decay products; from cosmic radiation and from cosmic 
ray induced radioactive materials. The aggregate of these 
radiation sources is known as the natural background radi- 


ation. 


In addition to the natural background radiation, mem- 
bers of the human race are exposed to X-rays used in the 
healing arts and some members thereof, because of their 
occupation, are exposed to X-rays in industry. 

The radiation resulting from the two sources, namely, 
the natural background radiation and X-ray radiation, has 
affected and now affects mankind along the lines indicated 
as resulting from radiation. The effect upon the human 
race resulting from the radiation produced by the detona- 
tion of nuclear weapons is in addition to the effect result- 
ing from the natural background and X-ray radiation. 


vil 


By reason of the above set forth facts, a controversy 
exists between the plaintiffs and the defendants. In said 
controversy, plaintiffs claim that the acts of defendants as 
set forth in Paragraphs IV and V hereof are illegal, un- 
Jawful and beyond the scope of their authority for the 
reasons set forth hereinafter in Paragraph VIII hereof. 
In said controversy, defendants claim, so plaintiffs are 
informed and believe and therefore allege, that said acts 
are legal, lawful and within the scope of their authority. 
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Vill 


Said acts of defendants are illegal, unlawful and beyond 
the scope of their authority for the following reasons: 


(a) The Statute under which the defendants are pur- 
portedly acting, that is, the Atomic Energy Act of 1954, 
42 U.S.C. Sec. 2011 et seq., does not authorize them to 
‘detonate nuclear weapons creating radiation that damages 
‘the population of the world, among them the plaintiffs, 
‘their progeny and prospective progeny, and defendants 
are acting beyond the scope of the authority granted to 
them by Congress by said Act; 

(b) Congress has unlawfully delegated legislative powers 
to the defendants who are administrative officials of the 
‘United States in that the Atomic Energy Act of 1954, 42 
U.S.C. Sec. 2011 et seq., contains no standards set forth by 
means of which the Congressional intent is to be carried 
out; 

(c) The provisions of the Atomic Energy Act of 1954, 42 
U.S.C. See. 2011, et seq., under which the defendants are 
purportedly acting, are so vague, indefinite, and uncertain 
as to unlawfully vest arbitrary power in the defendants, and 
therefore, the Act is in violation of due process of law as 
| set forth in the Fifth Amendment to the United States Con- 
stitution ; 

(d) In the event the Court should find that the defendants 
| are acting within the scope of their authority as set out in 
the Act and that Congress did not delegate legislative power 
to the defendants, and that the Act is not in violation of due 
process, then the Atomic Energy Act is nevertheless uncon- 
stitutional and defendants consequently are without au- 
thority to act, in that, Congress being empowered to legis- 
late only as to those matters delegated to it by the Con- 
stitution, no power has been delegated to Congress to enact 
legislation as a result of which the atmosphere will be con- 
' taminated and the lives and progeny of the population 
damaged. Moreover, said legislation is contrary to the 
human rights provisions of the Charter of the United Na- 
tions, to which the United States is a party (59 Stat 10355ff) 
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and which is also the Supreme Law of the Land (Const. Art. 
VI, Cl. 2). 

(e) The defendants have no jurisdiction and/or authority 
to conduct nuclear detonations at the ‘‘Eniwetok Proving 
Grounds”’ because they violate: 


1. The freedom of the high seas; 
2. United Nations Trust Agreement for the Trust Ter- 
ritory of the Pacific Islands. 


Ix 


Plaintiffs did and will suffer, because of the unlawful and 
unconstitutional acts of the defendants, irreparable injuries 
as set forth above. The damages resulting from said in- 
juries are not monetarily compensable and the defendants 
threaten to continue their unlawful and unconstitutional 
acts unless they will be restrained by the Order of this 
Court. 

Plaintiffs are entitled to a declaratory judgment de- 
claring that the above set forth threatened acts of defend- 
ants are illegal and void. 

Plaintiffs are entitled to an injunction directed against 
the defendants and each of them, their agents, servants, 
deputies and employees, restraining them in the future 
from detonating nuclear weapons which create radiation 
and radioactive fallout. 


Wuererore, Plaintiffs pray: 


1. That this Court declare that the threatened acts of the 
defendants, and each of them, to detonate nuclear weapons 
that produce radiation and radioactive atomic nuclei are il- 
legal. 

9 That the defendants Neil H. McElroy, Lewis L. 
Strauss, Dr. Willard F. Libby, Harold S. Vance, John S. 
Graham and John F. Floberg, their agents, servants, depu- 
ties and employees, be permanently enjoined and restrained 
from detonating any nuclear weapons that produce radia- 
tion or radioactive atomic nuclei, and that defendants be 
enjoined from so doing pending the trial of this action. 
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3. For costs of suit incurred herein and for such other 
relief as may to the Court seem just and proper. 


James T. WRIGHT 
2003 Twelfth Street, N. W., 
Washington, D. C. 
Francis HEISLER, 
Cuares A. STEWART, 
Post Office Box 3996, 
Carmel, California. 
A. L. Wir, 
FRED OKRAND, 
257 South Spring Street, 
Los Angeles 12, California. 


Attorneys for Plaintiffs. 


Service of Complaint and motion accepted for all 
defendants. 
EK. Rmzy Casey 
Assistant Umted States Attorney 
Attorney for Defendants 
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Filed June 26, 1958. Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil No. 866-58 
Linus C. PavLinG, ET AL., PLAINTIFFS, 
Vv. 


New McEnroy, ET AL., DEFENDANTS 


Motion or Derenpants To Dismiss THE CoMPLAINT 


Defendants move the Court to dismiss the complaint 
for failure to state a claim upon which relief can be granted, 
on the following grounds: 


1. None of the plaintffs have standing to sue, since the 
complaint does not allege violation of any legal right of 
theirs; 

2. The nuclear weapons tests sought to be enjoined are 
authorized by the Atomic Energy Act of 1954; and 

3. The Atomic Energy Act of 1954 is in all respects 
constitutional. 


In support of this motion, the Court is respectfully re- 
ferred to the certified copies of documents attached hereto 
and the brief submitted in support hereof. 


Respectfully submitted, 


Grorcse Cocuran Dove, 
Assistant Attorney General. 
Ouiver GascH, 
United States Attorney 
Donatp B. MacGutneas, 
Attorney, Department of Justice 
BE. Ruey Casey 
Assistant United States Attorney 
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Filed June 26, 1958 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil No. 1566-58 


Dwicut HEINE, ET AL, PLAINTIFFS 
Vv. 


Nem H. McEroy, ET AL., DEFENDANTS 
Motion or DEFENDANTS TO DIsMIss THE CoMPLAINT 


Defendants move the Court to dismiss the complaint for 
failure to state a claim upon which relief can be granted, 
on the following grounds: 


1. None of the plaintiffs have standing to sue, since the 
complaint does not allege violation of any legal right of 
theirs; 

2 The nuclear weapons tests sought to be enjoined are 
- authorized by the Atomic Energy Act of 1994; and 
3 The Atomic Energy Act of 1954 is in all respects con- 
stitutional. 

In support of this motion, the Court is respectfully re- 
ferred to the certified copies of documents attached hereto 
and the brief submitted in support hereof. 


Respectfully submitted, 


GrorcE Cocoran Dovs, 
Assistant Attorney General 
Ourver GascH, 
United States Attorney 
Donato B. MacGurneas, 
Attorney, Department of Justice 
EB. Rimey Casey, 
Assistant United States Attorney 
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Filed July 29, 1958 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


No. 866-58 


Linus C. Pau.inG, ET AL, PLAINTIFFS 
Vv. 


New H. McEtroy, ET AL, DEFENDANTS. 


AMENDMENT TO COMPLAINT 


Pursuant to Rule 15 (a), Federal Rules of Civil Proce- 
dure, plaintiffs amend their Complaint as, of course, no 
responsive pleadings having been served, as follows: 

Paragraph VIII and the Prayer are amended so as to 
read: 

Vill 


Plaintiffs did and will suffer, because of the unlawful 
and unconstitutional acts of the defendants, irreparable 
injuries as set forth above. The damages resulting from 
said injuries are not monetarily compensable and the de- 
fendants threaten to continue their unlawful and uncon- 
stitutional acts unless they will be restrained by the Order 
of this Court. 

Plaintiffs are entitled to a declaratory judgment declar- 
ing that the above set forth threatened acts of defendants 
are illegal and void. 

Plaintiffs are entitled to an injunction directed against 
the defendants and each of them, their agents, servants, 
deputies and employees, restraining them in the future 
from detonating nuclear weapons which create radiation 
and radioactive fallout. 

Plaintiffs are entitled to damages in an amount to be de- 
termined by the Court. 


Wuererore, Plaintiffs pray: 


1. That this Court declare that the threatened acts of 
the defendants, and each of them, to detonate nuclear 
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weapons that produce radiation and radioactive atomic 
nuclei are illegal. 

2. That the defendants Neil H. McElroy, John A. Mc- 
Cone, Dr. Willard F. Libby, Harold S. Vance, John S. 
Graham and John F. Floberg, their agents, servants, depu- 
ties and employees, be permanently enjoined and restrained 
from detonating any nuclear weapons that produce radia- 
tion or radioactive atomic nuclei, and that defendants be 
enjoined from so doing pending the trial of this action. 

3. For damages in an amount to be determined by the 
Court. 

4. For costs of suit incurred herein and for such other 
relief as may to the Court seem just and proper. 


James T. WRIGHT, 
2003 Twelfth Street, N. W., 
Washington, D. C. 
Francis HEIsLer, 
CuarLtes A. Srewarrt, 
Post Office Box 3996, 
Carmel, California 
A. L. Wirery, 
Frep Oxranp, 
257 South Spring Street, 
Los Angeles 12, California 


Attorneys for Plaintiffs 
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Filed July 29, 1958 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


No. 1566-58 
Dwicut Herne, ET AL, PLAINTIFFS 


Vs. 


Ne H. McExroy ET AL, DEFENDANTS. 
? D 
a ra 


AMENDMENT TO COMPLAINT 


Pursuant to Rules 15 (a), Federal Rules of Civil Pro- 
cedure, plaintiffs amend their Complaint as, of course, no 
responsive pleadings having been served, as follows: 

Paragraph IX and the Prayer are amended so as to read: 


Ix 


Plaintiffs did and will suffer, because of the unlawful 
and unconstitutional acts of the defendants, irreparable 
injuries as set forth above. The damages resulting from 
said injuries are not monetarily compensable and the de- 
fendants threaten to continue their unlawful and unconsti- 
tutional acts unless they will be restrained by the Order 
of this Court. 

Plaintiffs are entitled to a declaratory judgment de- 
claring that the above set forth threatened acts of defen- 
dants are illegal and void. 

Plaintiffs are entitled to an injunction directed against 
the defendants and each of them, their agents, servants, 
deputies and employees, restraining them in the future 
from detonating nuclear weapons which create radiation 
and radioactive fallout. 

Plaintiffs are entitled to damages in an amount to be 
determined by the Court. 


Wuenrerore, Plaintiffs pray: 


1. That this Court declare that the threatened acts of 
the defendants, and each of them, to detonate nuclear wea- 
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' pons that produce radiation and radioactive atomic nuclei 
are illegal. 

2. That the defendants Neil H. McElroy, John A. Me- 
Cone, Dr. Willard F. Libby, Harold S. Vance, John 8S. 
Graham and John F. Floberg, their agents, servants, depu- 
' ties and employees, be permanently enjoined and restrained 
| from detonating any nuclear weapons that produce radia- 
| tion or radioactive atomic nuclei, and that defendants be 

enjoined from so doing pending the trial of this action. 
| 3, For damages in an amount to be determined by the 
Court. 

4. For costs of suit incurred herein and for such other 
relief as may to the Court seem just and proper. 


James T. WRIGHT, 
2003 Twelfth Street, N. W., 
Washington, D. C. 
Francis HEISLER, 
Cuartes A. STewarr, 

Post Office Box 3996, 
Carmel, California 
A. L. Wirry, 

Frep OKRAND, 
257 South Spring Street, 
Los Angeles 12, California 


Attorneys for Plaintiffs 
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Filed July 31, 1958 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 866-58 


Linus C. Pav.LinG, ET AL, PLAINTIFFS, 


vs. 
Nem H. McExroy, ET aL, DEFENDANTS. 
Civil Action No. 1566-58 


Dwicut HEINE, ET AL, PLAINTIFFS 


VS. 
Nem H. McExroy, ET aL, DEFENDANTS. 


Orper Dismisstnc CoMPLAINTS 


These consolidated causes having been heard upon the 
motions of the defendants to dismiss the complaints and 
full argument having been had thereon’on July 24, 1958, 
and additional authorities furnished to the court by re- 
spective counsel after said argument, and it appearing to 
the court from the face of the complaints as amended on 
July 29, 1958, that, although the amendments include a 
prayer for damages along with the prayers for declaratory 
judgment and injunction, inasmuch as the complaints as 
amended fail to allege damages specifically to the plaintiffs 
and allege that the past and future injuries complained 
of “‘are not monetarily compensable’’, the complaints have 
not been changed to tort actions for damages but remain 
suits for declaratory judgment and injunction, seeking to 
have declared illegal and to have enjoined official acts by 
the defendants which this court, in denying the motions 
for preliminary injunction, has held to be authorized by a 
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valid Act of Congress, and the court concluding that, tak- 
ing as true for the purposes of the motions to dismiss all 
the facts alleged in the complaints as amended, (1) each 
of the complaints fails to state a justiciable controversy 
within this Court’s jurisdiction, and (2) none of the plain- 
tiffs has standing to sue, now, therefore, it is, this 31st 
day of July, 1958. 

Orperep That the complaints be and they are hereby 
dismissed. 


R. B. KEEcH, 
Judge. 
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Filed August 20,1958 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 866-58 


Linus C. PavLinG, ET AL, PLAINTIFFS, 
vs. 

New H. McEnxroy, Er aL, DEFENDANTS. 
Civil Action No. 1566-58 
Dwicut Herne, ET AL, PLAINTIFFS 
vs. 


New H. McExroy, Ef aL, DEFENDANTS. 


NoricE oF APPEAL 


Notice is hereby given that plaintiffs 


Luvs C. Paviine, Berrranp Russet, Toyonrxo Kacawa, 
Kart Pavt Lik, Lesum C. Dunn, Cuarence BE. Picxert, 
Wiis Bross Lroyp, Jz., Norman THomas, StepHaNIE 
May, L. Jouw Cotims, Micnaen Scorr, Hreoaxt Naxatant, 
Taxaakr Tsurvi, Yaes1 Matsusurra, Brock CuisHotm, D. 
Martin Nermoriier, Anpre Trocme, Dwicur Herz, Micx- 
1Ko Saxo, Suencur Kasi, Kryorcnr TsucHioka, FaLeFatTu 
S. Uru, Joun McGrats, Morcrana Herne, ARABELLA HEINE, 
Hannan Herne, Jone Herne, Marcarer Herne, FREDERIK 
Herve and Mopren Hers, by their father and next friend, 
Dwicut Herz, JonnatHan More, Kenve Mort, SarLass 
AnprikE, Item ANDRIKE TEMsA ANDRIKE, Steve ANDRIKE, 
Reeminc Anprrkr and Imepra ANpRIKE, by their father 
and next friend, SarLass ANDRIKE, hereby appeal to the 
United States Court of Appeals for the District of Colum- 
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pia, from the order dated and entered July 31, 1958 dis- 
' missing the complaints in the above actions. 


Dated: August 11; 1958 


James T. WRIGHT, 
2003 Twelfth Street, N. W., 
Washington, D. C. 
Francis HEIster, 
Cuartes A. STEWART, 
Post Office Box 3996, 
Carmel, California 
- A. L. Wiery, 
FRED OKRAND, 
257 South Spring Street, 
Los Angeles, California 
By Frep OKRAND 
Attorneys for Plaintiffs 





Docket ENTRIES 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


C. A. No. 866-58 


PAULING, ET AL., 


VS. 


McE roy, ET AL. 


Proceedings 

Date 

1958 

July 31. Order consolidating CA 866-58 and CA 1655-58 
for further proceedings, Keech, J. (N). 

July 31. Findings of Fact and conclusions of law, 
Keech, J. (N). 

July 31. Order denying pltffs. motions for preliminary 
' injunction. Keech, J. (N). 
July 31. Order dismissing complaints. (Keech, J. (N). 


August 20. Notice of appeal of pltffs. copy mailed to 
Oliver Gasch, Donald B. MacGuiness, E. Riley Casey. Dep. 
by Okrand $5.00. Filed. 


Sep. 4. Designation & Stipulation by counsel for record 
on appeal. Filed. 
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Docker ENTRIES 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


C. A. No. 1566-58 


HEINE, ET AL., 


Us. 


McEroy, ET AL. 
Proceedings 


Date 
1958 
July 31. Order consolidating C. A. 866-58 and ©. A. 

1655-58 for further proceedings, (N) Keech, J. 


July 31. Findings of fact and conclusions of law (N) 
Keech, J. 

July 31. Order denying pltff’s motions for preliminary 
injunction (N) Keech, J. 

July 31: Order dismissing complaints, (N) Keech, J. 

Aug. 20. Notice of appeal of pltffs. copy mailed to 
Oliver Gasch, Donald B. MacGuiness, E. Riley Casey, Dep. 
by Okrand $5.00. Filed. 


Sept. 4. Designation & Stipulation by counsel for rec- 
ord on appeal (Filed in CA 866-58). Filed. 
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QUESTIONS PRESENTED 


In the opinion of appellees, the following questions are 
presented : 


1. Whether appellants, some of whom are American citi- 
zens and the others of whom are nonresident aliens, have 
standing to challenge the validity of the conducting of 
nuclear weapons tests under the Atomic Energy Act of 
1954 on the grounds that such tests violate their consti- 
tutional rights and rights claimed under the Charter of the 
United Nations and other international commitments of 
the Government. 

2. Whether nuclear weapons tests which produce radio- 
active fallout are authorized by the Atomic Energy Act 
of 1954; and whether the administrative construction of 
the act that such tests are authorized has been ratified by 
Congress. 

3. Whether the Atomic Energy Act of 1954 is unconsti- 
tutional on the ground: 


A. That it delegates legislative power to the members 
of the Atomic Energy Commission; 

B. That its standards are so vague and indefinite as 
arbitrarily to vest power in the members of the Atomic 
Energy Commission in violation of the due process clause; 

C. That it violates the principle of international law 
of the freedom of the seas; 

D. That it is in conflict with the Charter of the United 
Nations or the Trusteeship Agreement for the Trust 
Territory of the Pacific Islands; 

BE. That it is beyond the scope of Congressional power. 





Argument ............--eeeeeeeeee 
I. The complaints were properly dismissed because appel- 
lants lack standing to sue 
II. The nuclear weapons tests are authorized by the Atomic 
Energy Act of 1954 
III. The Atomic Eenergy Act of 1954 is constitutional 
1. The act does not unconstitutionally delegate legis- 
lative power to appellees 
2. The act is not unconstitutional as vesting arbitrary 
power in appellees in violation of the due process 
clause 
3. The act is not unconstitutional as violating the 
freedom of the seas 
4. The act is not unconstitutional as in conflict with 
the Charter of the United Nations or the Trus- 
teeship Agreement for the Trust Territory of the 
Pacific Islands 
5. The act is not unconstitutional as beyond the 
scope of Congressional power 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiffs below—eight resident 
American citizens, seven nonresident Japanese citizens, 
one citizen of American Samoa, sixteen citizens of the 
Marshall Islands, and six other nonresident aliens *—from 


1Three Englishmen, one Frenchman, one German and one 
Canadian. 


(1) 
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an order of the district court dismissing the complaints on 
motions of the defendants below (the Secretary of Defense 
and the Members of the Atomic Energy Commission) 
(JA 35). 

The complaints sought injunctions restraining the de- 
fendants from detonating any nuclear weapons that 
produce radiation or radioactive atomic nuclei and 
declaratory judgments that proposed nuclear weapons tests 
are illegal (JA 13-4, 27). The complaints allege that some 
of the plaintiffs are residents and citizens of the United 
States and that others are nonresident aliens, including 
several citizens of the Marshall Islands in the Pacific. 
The Japanese plaintiffs are alleged to be fishermen, 
allegedly barred from waters of the Pacific Ocean, in- 
eluding the Eniwetok Proving Ground where the appellees 
were then conducting atomic explosions, and who can 
fish in this area only at risk of life, and that any fish they 
would catch there would be unfit for human consumption. 
One complaint alleges that the plaintiff residents of the 
Marshall Islands are threatened with serious physical 
injury as well as danger of contamination of their food 
supply (JA 2-4, 16-8). | 

As alleged in the complaints, appellees have in the past 
detonated nuclear weapons in test series at the Nevada 
Test Site and the Eniwetok Proving Ground, and 
announced their intention to detonate a series of nuclear 
weapons beginning in April 1958 (JA 4, 19). This test 
series was concluded September 8, 1958 (New York Times, 
September 9, 1958, p. 3). 

The complaints further allege that detonation of nuclear 
‘weapons in these tests ‘‘will cause world-wide fallout of 
radioactive debris’? which will be ‘‘eventually deposited 
ion the surface of the earth’’ and thereby ‘‘contribute to 
the exposure of human beings to radiation’’ in addition 
‘to that always present from natural radiation (uranium, 
radium, cosmic rays, etc.) and X-rays in industry and 
medicinal use. It is alleged that these tests ‘‘will increase 
the radioactive strontium content of the soil and the 
amount of contamination of the food supply of the world 
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and of the bones of human beings.”? The detonation of 
these nuclear weapons allegedly has caused and will cause 
appellants ‘‘to be damaged genetically and somatically,’’ 
and ‘‘with high probability,’’ will cause appellants “to 
suffer various diseases’’ they would not otherwise suffer, 
and produce ‘‘additional cases of leukemia, bone cancer, 
and other diseases,’’ and will result in ‘‘genetic damage 
through the production of genetic mutations,’’ almost all 
of which are harmful, with the result that deaths and 
“seriously defective children may be expected te be 
produced’’ (JA 5-12, 19-25). 

The detonation of nuclear weapons by appellants is 
alleged to be illegal and beyond the scope of their author- 
ity, on the grounds that the Atomic Energy Act of 1954 
does not authorize appellants ‘‘to detonate nuclear 
weapons creating radiation that damages the population 
of the world, among them the plaintiffs, their progeny and 
prospective progeny’’; and that the act is unconstitutional 
(1) as an unlawful delegation of legislative power, (2) as 
so vague and indefinite as to vest arbitrary power in the 
defendants in violation of the due process clause, (3) be- 
cause ‘‘no power has been delegated to Congress to enact 
legislation as a result of which the atmosphere will be 
contaminated and the lives and progeny of the population 
damaged,’’ and (4) because the act is contrary to the 
‘‘human rights provisions’’ of the Charter of the United 
Nations, to which the United States is a party (JA 12-3, 
26-7). The complaint of the Marshall Islands residents 
adds that the nuclear weapons tests violate the freedom of 
the high seas and the United Nations Trusteeship Agree- 
ment for the Trust Territory of the Pacific Islands (JA 27). 


STATUTE INVOLVED 


The provision of the Atomic Energy Act of 1954 (Act of 
August 30, 1954, 68 Stat. 919, 936, 42 U.S.C. (Supp. V) 
2121) most directly involved here, is: 


(a) The Commission is authorized to— 
(1) conduct experiments and do research and de- 
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velopment work in the military application of atomic 
energy; and 

(2) engage in the production of atomic weapons, 
or atomic weapon parts, except that such activities 
shall be carried on only to the extent that the express 
consent and direction of the President of the United 
States has been obtained, which consent and direction 
shall be obtained at least once each year. 

(b) The President from time to time may direct 
the Commission (1) to deliver such quantities of 
special nuclear material or atomic weapons to the 
Department of Defense for such use as he deems 
necessary im the interest of national defense, or (2) 
to authorize the Department of Defense to manu- 
facture, produce, or acquire any atomic weapon or 
utilization facility for military purposes: Provided, 
however, That such authorization shall not extend to 
the production of special nuclear material other than 
that incidental to the operation of such utilization 
facilities [italics supplied]. 


‘The following summary of the other provisions of the 
Atomic Energy Act of 1954 (42 U.S.C. (Supp V) 2011- 
9281) is included in order that the Court may have @ 
comprehensive picture of the Atomic Energy Commission’s 
powers and duties and their bearing on the issues in these 
cases. 

‘The act provides that it is the policy of the United States 
that ‘“‘the development, use, and control of atomic energy 
shall be directed so as to make the maximum contribution 
to the general welfare, subject at all times to the para- 
mount objective of making the mazimum contribution to 
the common defense and security . . .”’* (§ 2011) ; that 
‘Congress finds that ‘‘The development, utilization, and con- 
trol of atomic energy for military and for all other purposes 
are vital to the common defense and security . . ae 
(§ 2012); that it is the purpose of the act to effectuate 
such policies by providing for ‘‘a program of conducting, 


2 AJ] italics in this summary of the statute are supplied. 
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assisting, and fostering research and development * in 
order to encourage maximum scientific and industrial 
progress .. . a program of international cooperation to 
promote the common defense and security and to make 
available to cooperating nations the benefits of peaceful 
applications of atomic energy as widely as expanding 
technology and considerations of the common defense and 
security will permit’’; and ‘‘a program of administration 
which will be consistent with the foregoing policies and 
programs, with international arrangements, and with 
agreements for cooperation .. .”’ (§ 2013). 

The Atomic Energy Commission is required to submit 
a report of its activities to Congress every six months 
(§ 2016). The act creates in the Commission a Division 
of Military Application, the Director of which is required 
to be an active member of the Armed Forces (§ 2035(a) ). 
It also creates a Military Liaison Committee with repre- 
sentatives from the Army, Navy, and Air Force. The Com- 
mission is required to ‘‘advise and consult with the 
Department of Defense, through the Committee, on all 
atomic energy matters which the Department of Defense 
deems to relate to military applications of atomic weapons 
or atomic energy including the development, manufacture, 
use, and storage of atomic weapons, the allocation of special 
nuclear material for military research, and the control 
of information relating to the manufacture or utilization 
of atomic weapons.’”’ This Committee is to keep the 
Department of Defense ‘fully and currently informed of 
all such matters before the Commission’’; and the Depart- 
ment of Defense is to keep the Commission ‘‘fully and 
currently informed on all matters within the Department 
of Defense which the Commission deems to relate to the 


3 The phrase “research and developmen ” is defined in the act as 
“(1) theoretical analysis, exploration, or experimentation; or (2) 
the extension of investigative findings and theories of a scientific or 
technical nature into practical application for experimental and 
demonstration purposes, including the experimental production and 


testing of models, devices, equipment, materials, and processes” 
(§ 2014(v) ). 
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development or application of atomic energy.’”? The 
Department of Defense is given the authority to make 
written recommendations to the Commission ‘‘on matters 
relating to military applications of atomic energy,”’ and if 
any action or failure to act on the part of the Commission 
is adverse to the responsibility of the Department of 
Defense, the Secretary of Defense is to refer the matter 
to the President (§ 2037). 

The Commission is directed to conduct, through its 
own facilities, ‘‘research and development activities re- 
lating to— (1) nuclear processes; (2) the theory and 
production of atomic energy, including processes, materials 
and devices relating to such production; (3) utilization of 
special nuclear material and radioactive material for 
medical, biological, agricultural, health, or military pur- 
poses .. .”” (§§ 2051, 2052). 

The Commission is made the exclusive owner of all 
‘production facilities’’* except those which do not have 
a potential production rate adequate to produce sufficient 
special nuclear material ‘‘to produce an atomic weapon 

. .’; and the Commission is authorized to enter into 
research and development contracts for the production in 
its facilities of special nuclear material and to purchase 
any interest in facilities for the production of such material, 
without advertising when necessary ‘‘in the interest of the 
common defense and security’’ (§ 2061, 2062). 


All “special nuclear material’’® in the United States 
shall be the property of the United States (§ 2072). The 
Commission is authorized to issue licenses for possession 
of such material on condition that ‘‘no user will be per- 
mitted to construct an atomic weapon,’’ and to distribute 


| 4 Production facilities are defined in the act as equipment or de- 
vices determined by the Commission to be capable of the production 
of special nuclear material “of significance to the common defense 
and security .. .” (§ 2014(t)). 


| 5“Special nuclear material” is defined in the act as plutonium, 
uranium enriched in the isotope 233 or in the isotope 235, and any 
other material which the Commission determines to be special 
nuclear material (§ 2014(y)). 
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such material to permit the conduct of independent re- 
search and development activities, with preference to be 
given to activities most likely ‘‘to contribute to basic 
research, to the development of peacetime uses of atomic 
energy, or to the economic and military strength of the 
Nation’? (4 2073). The Commission is also authorized to 
distribute special nuclear material to other nations under 
agreements for cooperation and to purchase special nuclear 
material outside the United States, without advertising 
when necessary ‘‘in the interest of the common defense and 
security’? (4§ 2074, 2075). The Commission is prohibited 
from distributing special nuclear material to any person 
if that would be ‘‘inimical to the common defense and 
security’? (§ 2077). 

Similarly, with respect to ‘‘source material’ ° the Com- 
mission is authorized to distribute it to other nations under 
agreements for cooperation, to purchase such material, 
without advertising when necessary ‘‘in the interest of 
the common defense and security,’’ and to issue leases or 
permits for exploration for or mining of source material, 
provided that such leases or permits may be issued for 
lands administered for national park, monument, or wild 
life purposes only when the President declares ‘‘that the 
requirements of the common defense and security make 
such action necessary’’ (§§ 2094, 2096, 2097). The Com- 
mission is prohibited from licensing any person to possess 
source material if doing so ‘‘would be inimical to the 
common defense and security or the health and safety of 
the public’’ (§ 2099). 

Likewise, with respect to ‘‘byproduct material’’’ no 


6 “Source material” is defined in the act as uranium, thorium, or 
any other material which the Commission finds essential to the 
production of special nuclear material “in the interest of the com- 
mon defense and security”; or ores containing such materials 
(§ 2014(x), 2091). 

7“Byproduct material” is defined in the act as “radioactive 
material (except special nuclear material) yielded in or made radio- 
active by exposure to the radiation incident to the process of pro- 
ducing or utilizing special nuclear materials” (§ 2014(e) ). 











8 


person may own or possess such material except under 
license from the Commission or pursuant to an agreement 
between the Commission and another nation. The Com- 
mission is authorized to distribute byproduct material to 
persons outside the United States, provided that it may 
not do so if such distribution ‘‘would be inimical to the 
common defense and security’’ (§ 2111, 2112). 

‘It is made unlawful for any person to produce or possess 
‘any atomic weapon”’ except as authorized by the Commis- 
sion (§ 2122). 

The Commission is authorized to issue licenses for the 
possession of ‘‘any utilization or production facility,° pro- 
vided such a license would not be inimical to the common 
defense and security ...’? Such licenses are to impose the 
minimum amount of regulation as will permit the Commis- 
sion to fulfill its obligations to promote ‘‘the common 
defense and security ...’’ (§§ 9131-2134). In the event of 
a state of war or national emergency, the Commission is 
authorized to suspend such licenses and recapture any 
distributed special nuclear material when necessary ‘‘to 
the common defense and security.”’ (§ 2138). The Com- 
imission may license the export of such facilities if such 
export ‘‘will not constitute an unreasonable risk to the 
common defense and security”’ (§ 2139). 

Cooperation agreements with other nations may be 
entered into by the United States on condition that the 
other nations guaranty that any material transferred under 
such agreement ‘‘will not be used for atomic weapons, or 
for research on or development of atomic weapons, or for 
any military purpose .. .’’; that such agreements entered 
into pursuant to § 2164(b) of the act are recommended to 


8 “Production facility” is defined in the act as any equipment or 
device capable of producing quantities of special nuclear material 
significant to the common defense and security. “Utilization facil- 
ity” is defined as any equipment or device “except an atomic 
weapon” capable of making use of special nuclear material in 
‘quantities significant to the common defense and security or for 
making use of atomic energy in quantities significant to the com- 
mon defense and security (§ 2014(t) (aa)). 
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the President by the Department of Defense; that the 
President authorizes the execution of such agreements and 
determines that their performance ‘‘will promote and will 
not constitute an unreasonable risk to the common defense 
and security’’; and that such agreements are submitted to 
the Joint Committee on Atomic Energy established by 
§ 2251 of the act (§ 2153). The President is authorized to 
enter into an international arrangement with a group of 
nations providing for ‘‘international cooperation in the 
nonmilitary applications of atomic energy”’ (§ 2154). 

The Commission is required to control the dissemination 
and declassification of ‘‘Restricted Data’” so as “‘to assure 
the common defense and security’’ (§ 2161). The Commis- 
sion may declassify Restricted Data which can be published 
‘‘without undue risk to the common defense,’’ but if such 
information relates ‘‘primarily to the military utilization 
of atomic weapons’? the declassification must be made by 
the Commission and Department of Defense jointly, or by 
the President if they do not agree. Employees of the Com- 
mission or Department of Defense or of the Armed Forces 
may be given access to Restricted Data upon determination 
by the agency head that this “‘will not endanger the common 
defense and security’’ (4 2163). 

The President may authorize the Commission to com- 
municate Restricted Data to other nations on specified 
subjects not ‘‘relating to the design or fabrication of 
atomic weapons’’; and he may authorize the Department 
of Defense to communicate Restricted Data to other nations 
as necessary to ‘‘(1) the development of defense plans; (2) 
the training of personnel in the employment of and defense 
against atomic weapons ; and (3) the evaluation of the capa- 
bilities of potential enemies in the employment of atomic 
weapons,’’ provided that there shall not be communicated 
Restricted Data ‘‘relating to the design or fabrication of 


® The term “Restricted Data” is defined in the act as “all data 
concerning (1) design, manufacture, or utilization of atomic weap- 
ons; (2) the production of special nuclear material; or (3) the use 
of special nuclear material in the production of energy” ($2014 


(w)). 
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atomic weapons except with regard to external character- 
istics, including size, weight, and shape, yields and effects, 
and systems employed in the delivery and use thereof but 
not including any data in these categories unless in the 
joint judgment of the Commission and the Department of 
Defense such data will not reveal important information 
concerning the design or fabrication of the nuclear com- 
ponents of an atomic weapon”’ (§ 2164). 

No patent may be granted for any invention ‘‘useful 
solely in the utilization of special nuclear material or 
atomic energy in an atomic weapon,’’ and any such patent 
heretofore granted is revoked, with provision made for just 
compensation (§ 2181). 

The Commission is given general authority to regulate 
the possession and use of special nuclear material, source 
material, and byproduct material as it deems necessary or 
desirable “‘to promote the common defense and security 
...?: to make disposition of radioactive materials and any 
other property, disposition of which is ‘‘in the interest of 
the national security’’; to authorize its officers and em- 
ployees ‘‘in the interest of the common defense and secur- 
ity”? to carry fire arms; and to secure the admittance free 
of duty into the United States of purchases of source 
material made abroad when ‘‘necessary in the interest of 
the common defense and security’’ (§ 2201). 
| The Commission is authorized to adjust and settle any 
claim for damages of $5,000 or less against the United 
States for personal injury, death, or property damage “‘re- 
sulting from any detonation, explosion, or radiation pro- 
duced in the conduct of the Commission’s program for test- 
ing atomic weapons’’ (§ 2207). 

In connection with licenses issued by the Commission for 
the possession and use of utilization or production facilities, 
the Commission is authorized to require licensees to main- 
tain public liability insurance and to indemnify the licensees 
from public liability arising from ‘‘nuclear incidents’’ up to 
an aggregate amount of $500,000,000 (¢ 2210). 

The act creates a Joint Committee for Atomic Energy 
composed of nine members of the Senate and nine members 
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of the House, which Committee is to ‘‘make continuing 
studies of the activities of the Atomic Energy Commission 
and of problems relating to the development, use, and con- 
trol of atomic energy.’’? During the first sixty days of each 
session of Congress, the Joint Committee is to conduct 
hearings for the purpose of receiving information ‘‘con- 
cerning the development, growth, and state of the atomic 
energy industry.’’ The Commission is required to keep 
the Joint Committee ‘‘fully and currently informed with 
respect to all the Commission’s activities’’; and the De- 
partment of Defense is required to keep the Joint Com- 
mittee ‘‘fully and currently informed with respect to all 
matters within the Department of Defense relating to the 
development, utilization, or application of atomic energy.”’ 
The members of the Joint Committee are to report from 
time to time to their respective Houses with respect to 
matters within the jurisdiction of the J oint Committee 
(§§ 2251, 2252). 


SUMMARY OF ARGUMENT 


1. The nonresident alien appellants bear no obligation to 
our Government and cannot claim the protection of our 
Constitution with respect to alleged injuries inflicted upon 
them abroad. Any rights which these appellants have in 
this connection must be governed by treaties and interna- 
tional compacts and can be enforced only by diplomatic 
negotiations, not lawsuits. This principle is applicable to 
the Charter of the United Nations and the Trusteeship 
Agreement for the Trust Territory of the Pacific Islands, 
since the provisions of those instruments are not self- 
executing and vest no private legal rights in either foreign 
nationals or American citizens. 

As to the American appellants, even it be thought that 
the complaints alleged violation of some legal right of 
theirs, the District Court was within its discretion in declin- 
ing to enforce such rights since they involve matters 
deemed by the Congress and the President to be of the 
utmost importance to the national defense and security and 
our relations with foreign powers—the area of govern- 
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mental action in which judicial intervention is most re- 
stricted. 

2. The Atomic Energy Act of 1954 specifically authorizes 
the Atomic Energy Commission to ‘‘conduct experiments 
and do research and development work in the military 
application of atomic energy.’’ The whole purpose of the 
act is to develop and control atomic energy for military and 
other purposes vital to the common defense and security. 
The act gives the Commission broad authority to conduct 
nuclear research and development, including the experi- 
mental testing of devices for military purposes. It also 
deals extensively with our relations with foreign powers in 
the field of nuclear weapons. It contains no restriction upon 
nuclear weapons tests in terms of the extent of resulting 
radioactive fallout. Even if it were clear that Congress, 
when it passed the act in 1954, lacked the present degree 
of information as to the effects of radioactive fallout upon 
human beings, that would not justify the Court in re- 
writing the statute. Hence, the act clearly authorizes the 
tests which appellants seek to enjoin. 

Furthermore, Congress has plainly ratified the adminis- 
trative construction of the act as authorizing such nuclear 
weapons tests. Since the act was passed in 1954, the J oint 
Committee on Atomic Energy has held several public hear- 
ings on the nature of radio-active fallout and its effect on 
man. The semiannual reports of the Atomic Energy Com- 
mission to Congress have frequently discussed the problem 
of radioactive fallout. Congress with this knowledge be- 
fore it has repeatedly made appropriations to the Atomic 
Energy Commission and the Army for the conduct of 
nuclear weapon tests. 

3. Appellants’ contentions as to the unconstitutionality 
of the Atomic Energy Act of 1954 are without merit. 

A. The act is not an unconstitutional delegation of 
legislative power. Having regard to the subject matter 
involved, the act sets forth reasonable standards to guide 
the Atomic Energy Commission in the research and devel- 
opment of nuclear energy and the conducting of nuclear 
weapons tests. 
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B. Appellants’ contention that the act is so vague as to 
vest arbitrary power in appellees in violation of the due 
process clause is without merit. The due process concept 
of impermissible vagueness applies only to statutes impos- 
ing criminal sanctions. 

C. Any possible conflict between the Atomic Energy Act 
of 1954 and the international law concept of freedom of 
the seas could not invalidate the act. The courts must 
recognize an act of Congress as superior to any principle 
of international law. 

D. Even if the Atomie Energy Act of 1954 were in con- 
flict with the Charter of the United Nations or the Trustee- 
ship Agreement for the Trust Territory of the Pacific 
Islands, the act, being later in time, would supersede any 
conflicting provisions of these international agreements. 
In any event, there is no conflict between the act and either 
the United Nations Charter or the Trusteeship Agreement. 
The Security Council of the United Nations has recognized 
that the conducting of nuclear weapons tests in the area of 
the Pacific Trust Territory is in accordance with the 
Charter and the Trust Agreement. 

E. The Atomic Energy Act of 1954 is an exercise of the 
constitutional war power and hence is not beyond the scope 
of Congressional power. The Court will not undertake to 
superimpose its judgment upon that of the Congress and 
the President that it is vital to the defense of this country 
that the Atomic Energy Commission be authorized to con- 
duct nuclear weapons tests. 


ARGUMENT 


I. The complaints were properly dismissed because appellants 
lack standing to sue 


The court below dismissed the complaints on the ground 
that appellants lack standing to sue (JA 35-6). Although 
not stated with precision in the complaints, it would seem 
that appellants are purporting to sue not merely for them- 
selves, but also for their children (although none of them 
are alleged to have minor children on whose behalf a parent 
would be entitled to sue as natural guardian) and indeed for 
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the entire population of the world and unborn generations. 
But under our system of government, the courts are not 
open to appellants as self-appointed champions of the 
whole world. It will not suffice for appellants to allege that 
they suffer ‘‘in some indefinite way in common with people 
generally.”’ Massachusetts v. Mellon, 262 U.S. 447, 488; 
McCabe v. Atchison, Topeka & Santa Fe Railway Company, 
235 U.S. 151, 162; Irwin v. Diaion, 9 How. 10, 27. 

In order to make out a justiciable controversy within the 
District Court’s jurisdiction, appellants must allege a 
threatened invasion of a legal right of their own. Perkins 
v. Lukens Steel Co., 310 U.S. 113, 125, 132; Tennessee 
Electric Power Co. v. Tennessee Valley Authority, 306 
US. 118, 137-8; Fairchild v. Hughes, 258 U.S. 126, 129-30; 
Gange Lumber Co. v. Rowley, 326 U.S. 295, 305. 

‘The nonresident alien appellants clearly have no standing 
to sue. Although they bear none of the responsibilities and 
burdens of American citizenship (e.g., taxation, military 
service) and are not subject to our laws (Korematsu v. 
United States, 323 U.S. 214, 219), they claim the protection 
of our Constitution. But the Constitution and our laws have 
no application to aliens beyond our shores. As stated in 
Johnson v. Eisentrager, 339 U.S. 763, 771, 777-8, 784-5, which 
holds that the courts have no jurisdiction to entertain pro- 
ceedings by aliens abroad to challenge executive action al- 
legedly in violation of the Constitution and a treaty: 


But, in extending constitutional protections beyond 
the citizenry, the Court has been at pains to point out 
that it was the alien’s presence within its territorial 
jurisdiction that gave the Judiciary power to act. In 
the pioneer case of Yick Wo v. Hopkins, the Court said 
of the Fourteenth Amendment, ‘‘These provisions are 
universal in their application, to all persons within the 
territorial jurisdiction, without regard to any differ- 
ences of race, of color, or of nationality; . . .’’ (Italics 
supplied.) 118 U.S. 356, 369. And in The Japanese 
Immigrant Case, the Court held its processes available 
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to ‘‘an alien, who has entered the country, and has be- 
come subject in all respects to its jurisdiction, and a 
part of its population although alleged to be illegally 
here.’’ 189 U.S. 86, 101. 


We have pointed out that the privilege of litigation 
has been extended to aliens, whether friendly or enemy, 
only because permitting their presence in the country 
implied protection. No such basis can be invoked 
here, for these prisoners at no relevant time were 
within any territory over which the United States is 
sovereign, and the scenes of their offense, their cap- 
ture, their trial and their punishment were all beyond 
the territorial jurisdiction of any court of the United 
States. 


* * * * * 





Such extraterritorial application of organic law 
would have been so significant an innovation in the 
practice of governments that, if intended or appre- 
hended, it could scarcely have failed to excite contem- 
porary comment. Not one word can be cited. No de- 
cision of this Court supports such a view. Cf. Downes 
v. Bidwell, 182 U.S. 244. None of the learned com- 
mentators on our Constitution has even hinted at it. 
The practice of every modern government is opposed 
to it. 





‘‘[OJur Constitution, laws and policies have no extra- 
territorial operation, unless in respect of our own citizens.’’ 
United States v. Belmont, 301 U.S. 324, 332; United States 
v. Pink, 315 U.S. 208, 226; United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 318. The alleged injury occur- 
ring abroad to the nonresident alien appellants “‘must be 
governed by treaties, international understandings and 
compacts, and the principles of international law.”’ Curtiss- 
Wright case, supra, at page 318. Such alleged injury “‘is 
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not a matter for judicial consideration here. Such nationals 
must look to their own government[s] for any redress to 
which they may be entitled.’ Pink case, supra, at page 226. 
See also Reid v. Covert, 354 US. 1, 5-6; Hirota v. Mac- 
Arthur, 338 U.S. 197; United States v. Diekelman, 92 US. 
520, 524; Brown v. Duchesne, 19 How. 183. 

tt is also clear that neither the American nor the non- 
resident alien appellants have standing to sue with respect 
to the alleged conflict between the Atomic Energy Act of 
1954 and the ‘‘human rights provisions’”’ of the Charter of 
the United Nations, the international law principle of ‘‘free- 
dom of the high seas”, the Trusteeship Agreement for the 
Trust Territory of the Pacific Islands, or the Code for the 
territory of the Pacific Islands (see pp. 45-9, infra, and ap- 
pellants’ brief, pp. 14-6). The Charter and the Trusteeship 
Agreement are compacts between sovereignties, and the 
others are at most international commitments by our Gov- 
ernment. The provisions relied on by appellants are not 
self-executing. What the complaints characterize as the 
‘‘human rights provisions”’ of the Charter are presumably 
Article 1, paragraph 3, and Articles 55 and 56 (59 Stat. 
1037, 1045-6).2° These general objectives were held to be 


10 Article 1 
The Purposes of the United Nations are: 


* & * * * 


3. To achieve international cooperation in solving international 
problems of an economic, social, cultural, or humanitarian charac- 
ter, and in promoting and encouraging respect for human rights and 
for fundamental freedoms for all without distinction as to race, sex, 
language, or religion; 


* * * & 


Article 55 


With a view to the creation of conditions of stability and well- 
being which are necessary for peaceful and friendly relations among 
nations based on respect for the principle of equal rights and self- 
determination of peoples, the United Nations shall promote: 


a. higher standards of living, full employment, and condi- 
tions of economic and social progress and development; 
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not self-executing in Set Fujit v. State of California, 38 C.2d 
718, 722-3, 724, 242 P.2d 617, 620-2: 


It is clear that the provisions of the preamble and of 
Article 1 of the charter which are claimed to be in con- 
flict with the alien land law are not self-executing. 
They state general purposes and objectives of the 
United Nations Organization and do not purport to 
impose legal obligations on the individual member na- 
tions or to create rights in private. persons. It is 
equally clear that none of the other provisions relied 
on by plaintiff is self-executing. Article 55 declares 
that the United Nations ‘‘shall promote: * * * uni- 
versal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction 
as to race, sex, language, or religion,’’ and in Article 
56, the member nations ‘‘pledge themselves to take 
joint and separate action in cooperation with the 
Organization for the achievement of the purposes 
set forth in Article 55.’’ Although the member 
nations have obligated themselves to cooperate with 
the international organization in promoting respect 
for, and observance of, human rights, it is plain that 
it was contemplated that future legislative action by 
the several nations would be required to accomplish 
the declared objectives, and there is nothing to indi- 
cate that these provisions were intended to become 
rules of law for the courts of this country upon the 
ratification of the charter. 





b. solutions of international economic, social, health, and 
related problems; and international cultural and educational 
cooperation; and 

¢. universal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction as to 
race, sex, language, or religion. 


Article 56 


All Members pledge themselves to take joint and separate ‘action 
in cooperation with the Organization for the achievement of the 
purposes set forth in Article 55. 
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The language used in Articles 55 and 56 is not the 
type customarily employed in treaties which have been 

held to be self-executing and to create rights and duties 
in individuals. . . - 


The provisions in the charter pledging cooperation 
in promoting observance of fundamental freedoms lack 
the mandatory quality and definiteness which would 
indicate an intent to create justiciable rights in private 
persons immediately upon ratification. Instead, they 
are framed as a promise of future action by the mem- 


ber nations. ... 


See also, Rice v. Sioua City Memorial Park Cemetery, 349 
US. 70, 73. These cases are equally applicable to the other 
international commitments relied on by appellants. 
Accordingly, these international instruments vest no pri- 
vate legal rights in the appellants or any other nationals 
of the interested nations. Foster v. Neilson, 2 Pet. 253, 314. 


The only redress for the alleged violation of their provi- 
sions is by diplomatic negotiations between the interested 
nations. ‘‘The question whether our government is justified 
in disregarding its engagements with another nation is not 
one for the determination of the eourts.”? The Chinese Ex- 
clusion Case, 130 U.S. 581, 602; Whitney v. Robertson, 124 
U.S. 190, 194; Botiller v. Dominguez, 130 U.S. 238, 247 ; Head 
Money Cases, 112 U. S. 580, 598. ‘<A citizen of one nation 
wronged by the conduct of another nation, must seek re- 
dress through his own governmen ? Shapleigh v. Mier, 
299 U.S. 468, 471; United States v. Diekelman, 92 U.S. 520, 
524. 

As stated in George E. Warren Corporation v. United 
States, 94 F.2d 597, 499 (C.A. 2): 


__ . The fundamental difficulty with the petitioner’s 
suit is that it seeks to submit to judicial decision ques- 
tions which are not justiciable but pertain to the execu- 
tive branch of the government. It is not for a court to 
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say whether a treaty has been broken or what remedy 
shall be given; this is a matter of international concern, 
which the two sovereign states must determine by 
diplomatic exchanges, or by such other means as en- 
ables one state to force upon another the obligations 
of a treaty. Whitney v. Robertson, 124 U.S. 190, 194, 
195, 8 S. Ct. 456, 31 L.Ed. 386; Botiller v. Dominguez, 
130 U.S. 238, 247, 9 S. Ct. 525, 32 L.Ed. 926. It is true 
that this doctrine has been advanced in cases involving 
conflicts between treaties and statutes; but no reason 
is apparent why the same considerations should not 
be applicable when the question is whether an execu- 
tive officer of one of the contracting states has denied 
rights secured by treaty to the other. These are mat- 
ters concerning the relations between the two nations 
and their adjustment must be left to the field of diplo- 
macy. Obviously, it would not do for the courts to 
declare that an act is a breach of a treaty and results in 
this or that remedy. The remedy accorded might not 
content the foreign power or might bring about a con- 
flict between the executive and judicial branches of our 
own government. 


This principle is equally applicable to the American ap- 
pellants. Skiriotes v. Florida, 313 U.S. 69, 74; Frieling- 
huysen v Key, 110 U.S. 63, 71. See also, United States v. 
O’Donnell, 303 U.S. 501, 512-3; United States ex rel. Boyn- 
ton v. Blaine, 139 U.S. 306, 323. 

The cases cited in appellants’ brief (p. 17) are readily 
distinguishable. They did not involve claims by non- 
resident aliens under the Constitution or treaties, or even 
claims by Americans under treaties. Duncan v. Kahamna- 
moku, 327 U.S. 304, 317, involved residents of the then 
Territory of Hawaii, and Congress had specifically pro- 
vided ‘‘that the Constitution . . . shall have the same force 
and effect within the said Territory as elsewhere in the 
United States ...’’ Barber v. Gonzales, 347 U.S. 637, 
involved a resident American national. Squire v. Capoeman, 
351 U.S. 1, 6, involved American Indians, whom the Su- 
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preme Court expressly declared to be citizens. Choctaw 
Nation v. United States, 119 U.S. 1, was a suit by an Indian 
nation brought in the Court of Claims pursuant to a special 
Act of Congress conferring jurisdiction upon that court. 
United States v. Rickert, 188 U.S. 482, was a suit by the 
United States against officials of the state of South Dakota. 

Of course, we do not contend that American courts 
are not open to nonresident aliens for the maintenance of 
suits on rights accruing in the United States under 
American law. For example, if a nonresident Japanese is 
involved in an automobile accident here, he may bring a 
tort action in an American court. The cases cited in 
appellants’ brief at page 19 are of this character. So are 
Russian Volunteer Fleet v. United States, 282 U.S. 481, 
holding that a nonresident alien can sue for just compen- 
sation for property in the United States requisitioned by 
the Government, and Hilton v. Guyot, 159 U.S. 118, holding 
that a nonresident alien may maintain in an American 
court an action in debt on a foreign judgment. But that 
is not the type of action involved here. The nonresident 
alien appellants are claiming that injuries allegedly threat- 
ened to be inflicted upon them abroad violate their asserted 
rights under the Constitution and international law. 

‘Of the other cases cited by appellants, United States v. 
Arjona, 120 U.S. 479, was a criminal prosecution for vio- 
lation of an Act of Congress punishing the counterfeiting 
within the United States of securities of foreign govern- 
ments. The Paquete Habana, 175 U.S. 677, was a libel 
in an admiralty court brought by an American vessel to 
condemn a foreign-owned vessel as a prize of war. 
Kansas v. Colorado, 206 U.S. 46, was an original action 
in the Supreme Court brought by one state against another. 
Obviously, none of those cases involved the question here 
as to under what circumstances nonresident aliens have 
standing to sue in an American court. 

The provision of the 1953 Treaty of Friendship, Com- 
merce and Navigation between the United States and 
Japan giving Japanese nationals ‘‘access to the courts 
of justice’? here (appellants’ brief, p. 19) is, of course, 
to be read in the light of the jurisdictional principles 
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discussed above. It does not open the American courts 
to suits by Japanese in disregard of the territorial limits 
of our Constitution or the principle that claims under 
treaties are enforceable by diplomatic negotiations, not 
lawsuits. Maiorano v. Baltimore & Ohio Railroad Com- 
pany, 213 U.S. 268, 274. Furthermore, this treaty explicitly 
excludes from its application governmental action with 
respect to nuclear weapons and indicates that claims 
under the treaty are to be pursued by diplomatic means.” 

Finally, 28 U.S.C. 1350 * has no application here. In the 
first place, these are not actions for ‘‘a tort only,’’ since 


11 The treaty provides: 
Article XXI 


1. The present Treaty shall not preclude the application of 


measures : 
+ # * + 


(b) relating to fissionable materials, to radioactive by-products 
of the utilization or processing thereof, or to materials that 
are the source of fissionable materials; 

(c) regulating the production of or traffic in arms, ammunition 
and implements of war, or traffic in other materials carried 
on directly or indirectly for the purpose of supplying a 
military establishment; 

(d) necessary to fulfill the obligations of a Party for the main- 
tenance or restoration of international peace and security, 
or necessary to protect its essential security interests; 


Article XXIV 


1. Each Party shall accord sympathetic consideration to, and 
shall afford adequate opportunity for consultation regarding, such 
representations as the other Party may make with respect to any 
matter affecting the operation of the present Treaty. 

2. Any dispute between the Parties as to the interpretation or 
application of the present Treaty, not satisfactorily adjusted by 
diplomacy, shall be submitted to the International Court of Justice, 
unless the Parties agree to settlement by some other pacific means 
(TIAS 2863, pp. 17-9). 


12 § 1350. Alien’s action for tort. 

The district courts shall have original jurisdiction of any civil 
action by an alien for a tort only, committed in violation of the law 
of nations or a treaty of the United States. 
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appellants seek declaratory judgments and injunctions in 
addition to damages (JA 13-4, 27, 31, 33), whereas an action 
in tort seeks only money damages. Moxon v. The Famny, 
17 Fed. Cas. No. 9,895 (D. Pa.). In the second place, as 
the court below pointed out (JA 35), these cannot be tort 
actions, since the complaints allege that appellants’ injuries 
‘Care not monetarily compensable’? (JA 13, 27). Finally, 
since Congress has ratified the nuclear weapons tests (see 
pp. 29-41, infra), they cannot constitute torts within the 
meaning of 28 U.S.C. 1350. O’Reilly de Camara v. Brooke, 
209 U.S. 45, 52. 

‘Hence, there remains only the question as to whether the 
American appellants have standing to sue to challenge the 
legality of nuclear weapons tests undertaken by the ap- 
pellees. Any such standing must be predicated on the alle- 
gations of the complaints that such tests will expose appel- 
lants, along with everyone else, to radiation, in addition to 
that always present from natural sources, which will dam- 
age appellants ‘‘genetically and somatically’’ and, ‘‘with 
high probability,’’ cause them ‘‘to suffer various diseases 


which they would not [otherwise] suffer’? (JA 5, 19-20). 

' Several established legal principles lead to the conclusion 
that in the circumstances of this case, appellants may not 
invoke judicial relief. In the first place, an injunction is 
always an extraordinary remedy, to be granted only upon 


a clear showing of a violation of a legal right causing immi- 
nent and irreparable injury. Douglas v. City of Jeannette, 
319 U.S. 157, 163; Watson v. Buck, 313 U.S. 387, 400-1; Beal 
y. Missouri Pacific Railroad Corp., 312 U.S. 45, 49; Sprel- 
man Motor Sales Co., Inc. v. Dodge, 295 US. 89, 95; Hawks 
v. Hamill, 288 U.S. 52, 60; Cavanaugh v. Looney, 248 US. 
453, 456; Consolidated Canal Company v. Mesa Canal Com- 
pany, 177 U.S. 296, 302; Truly v. Wanzer, 5 How. 141. 

' In the second place, ‘‘in its sound discretion a court of 
equity may refuse to enforce or protect legal rights, the 
exercise of which may be prejudicial to the public interest.”’ 
United States ex rel. Greathouse v. Dern, 289 U.S. 352, 360; 
Great Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293, 
997. Considering that appellants are seeking to enjoin acts 
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deemed by Congress, the President," and responsible Exec- 
utive officials to be of the utmost importance to the national 
defense and security, it is difficult to conceive of a case in 
which the application of this principle would be more 
compelling. 

These considerations are as applicable to appellants’ 
prayer for a declaratory judgment as they are to the in- 
junctive relief sought. Alabama State Federation of Labor 
v. McAdory, 325 U.S. 450, 461; United States v. West Vir- 
ginia, 295 U.S. 463, 475; Coffman v. Breeze Corporations, 
323 U.S. 316, 323-5; Great Lakes Dredge & Dock Co. v. 
Huffman, 319 U.S. 293, 299-300. See also Skelly Ou Co. v. 
Phillips Petroleum Co., 339 U.S. 667, 671-2; Public Service 
Commission of Utah v. Wycoff Company, 344 US. 237, 
241-3; International Longshoremen’s and Warehousemen’s 
Union v. Boyd, 347 U.S. 222. 

Finally, appellants are asking this Court to review the 
legality of action being taken by Executive officials at the 
specific direction of the President and with the knowledge 
of Congress (as we show at pp. 29-40, infra) in the exercise 
of the war power and which has obvious relations to the 
conduct of foreign affairs. 

The Atomic Energy Act of 1954 declares it to be the 
policy of the United States that ‘‘the development, use, 
and control of atomic energy’’ shall be ‘‘subject at all times 
to the paramount objective of making the maximum con- 
tribution to the common defense and security . . .”’’ 
(§ 2011). And Congress finds in the act that: ‘‘The devel- 
opment, utilization, and control of atomic energy for mili- 
tary and for all other purposes are vital to the common 
defense and security . . .”’ (¢ 2012). Among the purposes 
of the act are (1) to provide for a program of conducting 
research and development in the field of atomic energy, in- 
eluding the practical application of scientific and technical 
findings and theories for experimental and demonstration 
purposes, including the testing of models, devices, equip- 
ment, materials, and processes; and (2) to provide for a 


13 The 1958 Eniwetok tests were specifically approved by the 
President in January, 1958 (Appendix, znfra, p. 59). 
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program ‘‘of international cooperation to promote the 
common defense and security,’’ which includes the giving 
to other nations of certain data with respect to atomic 
weapons in furtherance of ‘‘the mutual defense and secu- 
rity’? pursuant to international arrangements (§§ 2013, 
9014(v), 2164). Indeed, as shown by the summary set forth 
at pages 411, supra, the act controls practically every 
aspect of the development and use of atomic energy, with 
paramount regard for the common defense and security. 
It is for this reason that the Department of Defense is given 
important functions and duties in cooperating with the 
Atomic Energy Commission ‘‘on all atomic energy mat- 
ters’’ relating ‘‘to military applications of atomic weapons 
or atomic energy including the development, manufacture, 
use, and storage of atomic weapons”’ ($§ 2037, 2121, 2163, 
9164, 2252). And Congress is kept in close and continuous 
touch with appellees’ decisions and actions in this field 
(§§ 2016, 2153, 2251, 2252). 

It is in this area of governmental action—the exercise 
by the Legislative and Executive branches of the war power 
and the conduct of foreign relations—that judicial inter- 
vention is most restricted. As stated in Panama Canal 
Company v. Grace Line, Inc., 356 U.S. 309, 317, 318-9: 


It is, we think, impermissible to conclude that, be- 
cause petitioner may sue and be sued, this suit can be 
maintained. We deal here with a problem in the 
penumbra of the law where generally the Executive and 
the Legislative are supreme. - - - 

[Where the duty to act turns on matters of 
doubtful or highly debatable inference from large or 
loose statutory terms, the very construction of the stat- 
ute is a distinct and profound exercise of discretion. 
See Work v. Rives, 267 U.S. 175, 183; Wilbur v. Umted 
States, 281 U.S. 206, 219; United States ex rel. Chicago 
Great Western R. Co. v. Interstate Commerce Commis- 
sion, 294 U.S. 50, 62-63. We then must infer that the 
decision to act or not to act is left to the expertise of 
the agency burdened with the responsibility for deci- 
sion. 
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We think this case is in that area. The petitioner, 
as agent of the President, is given questions of judg- 
ment requiring close analysis and nice choices. Peti- 
tioner is not only agent for the President but a creature 
of Congress. It is on close terms with its committees, 
reporting to the Congress, airing its problems before 
them, looking to Congress for guidance and direction. 
. . . That does not necessarily mean that the construc- 
tion of the Act, pressed on us and on Congress by 
petitioner, is the correct one. It does, however, indi- 
cate that the question is so wide open and at large as 
to be left at this stage to agency discretion. The matter 
should be far less cloudy, much more clear for courts 
to intrude. 








Equally applicable here is the language in Chicago & 
Southern Air Lines v. Waterman Steamship Corp., 333 
U.S. 103, 109-11: 


... The President also possesses in his own right cer- 
tain powers conferred by the Constitution on him as 


Commander-in-Chief and as the Nation’s organ in 
foreign affairs. For present purposes, the order 
draws vitality from either or both sources. ... 

The court below considered, and we think quite 
rightly, that it could not review such provisions of the 
order as resulted from Presidential direction. The 
President, both as Commander-in-Chief and as the 
Nation’s organ for foreign affairs, has available in- 
telligence services whose reports are not and ought 
not to be published to the world. It would be intoler- 
able that courts, without the relevant information, 
should review and perhaps nullify actions of the 
Executive taken on information properly held secret. 
Nor can courts sit in camera in order to be taken into 
executive confidence. But even if courts could require 
full disclosure, the very nature of executive decisions 
as to foreign policy is political, not judicial. Such 
decisions are wholly confided by our Constitution to the 
political departments of the government, Executive 
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and Legislative. They are delicate, complex, and in- 
_ volve large elements of prophecy. They are and should 
be undertaken only by those directly responsible to the 
people whose welfare they advance or imperil. They 
are decisions of a kind for which the J udiciary has 
- neither aptitude, facilities nor responsibility and which 
has long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry ..- 


See also Hirabayashi v. United States, 320 US. 81, 93; 
Harisiades v. Shaughnessy, 342 U-S. 580, 588-9; United 
States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319; 
Martin v. Mott, 12 Wheat. 19, 29-32; Johnson v. Etsen- 
trager, 339 U.S. 763, 788-9; United States v. George S. 
Bush & Co., 310 U.S. 371, 379-80; Korematsu v. United 
States, 323 U.S. 214, 223-4; United States v. Chemical Foun- 
dation, Inc., 972 US. 1, 15; Dakota Central Telephone 
Company v. State of South Dakota, 250 U.S. 163, 184, 187. 

‘The cases cited by the appellants (Brief, pp. 23-4) did 
not involve, as do these cases, governmental operation of 
the highest importance in the fields of national defense 
and international relations. 

‘Accordingly, we submit that the court below correctly 
dismissed the complaints on the ground that appellants 
lack standing to sue. 


fl. The nuclear weapons tests are authorized by the Atomic 
| Energy Act of 1954 


Even if appellants are deemed to have standing to sue, 
the complaints were properly dismissed, since the tests 
which appellants seek to enjoin are authorized by the 
Atomic Energy Act of 1954. 

Section 2121 of the act (set forth at p. 3, supra) spe- 
cifically authorizes the Atomic Energy Commission to 
‘“<eonduct experiments and do research and development 
work in the military application of atomic energy.’’ This 
provision alone is, we submit, sufficient authorization for 
nuclear weapons tests. In addition, many other provisions 
of the act re-enforce this authorization. 
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The basic policy stated in the act is that the development, 
use, and control of atomic energy shall be ‘‘subject at all 
times to the paramount objective of making the maximum 
contribution to the common defense and security’’ (§ 2011). 
And Congress finds that ‘‘The development, utilization, 
and control of atomic energy for military and for all other 
purposes are vital to the common defense and security 

..? (§ 2012). 

The policies of the act are to be effectuated by ‘‘a pro- 
gram of conducting, assisting, and fostering research and 
development,’’ which includes the extension of scientific or 
technical findings and theories into ‘practical application 
for experimental and demonstration purposes, including 
the experimental production and testing of models, devices, 
equipment, materials, and processes”’ (§§ 2013, 2014(v) ). 

The Commission is required to cooperate with the De- 
partment of Defense in all atomic energy matters which 
‘‘relate to military applications of atomic weapons or 
atomic energy including the development, manufacture, 
use, and storage of atomic weapons”’ (§ 2037). 

The Commission is directed to conduct through its own 
facilities research and development activities relating to 
the utilization of nuclear and radioactive material for, 
among others, ‘‘military purposes”’ (§§ 2051, 2052). Co- 
operation agreements with other nations entered into under 
the act must require that any material transferred to them 
‘¢will not be used for atomic weapons, or for any military 
purpose’’; and Restricted Data ‘‘relating to the design 
and fabrication of atomic weapons’’ may not be communi- 
eated to other nations (§§ 2154, 2164). Information relat- 
ing ‘‘primarily to the military utilization of atomic 
weapons’’ must be declassified by the Atomic Energy Com- 
mission and the Department of Defense jointly (4 2162(c)). 

The possibility of injuries or deaths as the result of any 
‘¢detonation, explosion, or radiation produced in the Com- 
mission’s program for testing atomic weapons”’ is recog- 
nized, for the act authorizes the Commission to adjust and 
settle such claims (4 2207). 
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It is not clear from the complaints whether appellants 
contend that any detonation of a nuclear weapon that pro- 
duces radiation is unauthorized by the act; the injunctions 
they seek would prohibit any such detonation irrespective 
of the extent of radiation produced. But appellants’ case is 
no better if they are contending merely that the act fails 
to authorize such detonations as create radiation so exten- 
sive that it ‘‘damages the population of the world, among 
them the plaintiffs, their progeny and prospective 
progeny’’ (JA 12, 26). 

The Atomic Energy Act of 1954 contains no qualifica- 
tion or limitation, in terms of the extent of resulting radio- 
active fallout, upon the nuclear weapons tests which it au- 
thorizes. Even if it were assumed that Congress in 1954 
did not contemplate that such tests would produce fallout 
to the extent alleged by plaintiffs, that would not justify 
the Court in reading into the act a limitation which Con- 
gress did not impose.” 

‘[I]f Congress has made a choice of language which 
fairly brings a given situation within a statute, it is un- 


important that the particular application may not have 
been contemplated by the legislators.’’ Barr v. United 
States, 324 U.S. 83, 90; Puerto Rico v. The Shell Co., 


4 The only specific citation given by appellants to support their 
assertion that Congress was not fully aware of the radioactive 
fallout problem when it enacted the Atomic Energy Act of 1954 is 
a statement made by General Groves at the hearings on the original 
Atomic Energy Act of 1946 (Appellants’ Brief, p. 25, footnote 15). 
The quoted statement of General Groves dealt solely with the radio- 
activity resulting from the nuclear bombs dropped over Nagasaki 
and Hiroshima. General Groves certainly did not indicate to Con- 
gress that nuclear explosions in the future might not have sub- 
stantial fallout. General Groves’ testimony emphasized the im- 
portance of further development in the field of atomic energy to 
the national safety: “The War Department will always have a vital 
interest in the use of atomic energy for military purposes. . . . It is 
necessary to protect America’s tremendous investment in atomic 
research and development and ensure that this development will 
go steadily forward.” (Hearings before the Senate Special Commit- 
tee on Atomic Energy, pursuant to S. Res. 179, 79th Cong., 1st sess., 
pp. 31-3). 
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302 U.S. 253, 257; Browder v. United States, 312 U.S. 335, 
339-40; County of Shuyler v. Thomas, 98 U.S. 169, 172. 
Even if it be assumed that Congress did not foresee the 
full scope of the fallout problem when it enacted the Atomic 
Energy Act of 1954, that would not nullify the Congres- 
sional authorization. ‘‘But if that be so it is neverthe- 
less for Congress, not the courts, to change the statute.”’ 
United States v. Leslie Salt Co., 350 U.S. 383, 395; Field- 
crest Dairies, Inc. v. City of Chicago, 122 F.2d 132, 135-6 
(C.A. 7), reversed on other grounds, Chicago v. Fieldcrest 
Dairies, Inc., 316 U.S. 168; United States v. First National 
Bank of Detroit, 234 U.S. 245, 259-60. 

Furthermore, even if the language of the Atomic Energy 
Act itself were less clear than it is in authorizing such 
tests, it is plain that Congress has ratified and confirmed 
the administrative construction by the Atomic Energy 
Commission and the Department of Defense that the act 
does authorize them. 

In May and June of 1957, the Special Subcommittee on 
Radiation of the Joint Committee on Atomic Energy held 
public hearings on the nature of radioactive fallout its 
effects on man. ‘These hearings covered all scientific 
aspects of the problem of fallout from the detonation of 
nuclear weapons and its effect on human beings. In 
addition to oral statements from many scientists, the 
Subcommittee received many technical reports and papers. 

In August 1957 the Joint Committee published a ‘‘Sum- 
mary-Analysis’’ of these hearings. Because this Summary- 
Analysis demonstrates that the Joint Committee was made 
fully aware of all of the problems of radioactive fallout 
and the varying views as to its effects on man incident to 
the testing of nuclear weapons (and specifically, the types 
of injury alleged in the complaints), we quote from this 
Summary-Analysis rather extensively: * 


15 The quotations from this Summary-Analysis are submitted to 
the Court not to take issue with any of the factual allegations of 
the complaints (that could not be done by our motions to dismiss 
the complaints) but merely to demonstrate the Congressional 
knowledge in this field. 
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(C.A. 7), reversed on other grounds, Chicago v. Fieldcrest 
Dairies, Inc., 316 U.S. 168; United States v. First National 
Bank of Detroit, 234 U.S. 245, 259-60. 

Furthermore, even if the language of the Atomic Energy 
Act itself were less clear than it is in authorizing such 
tests, it is plain that Congress has ratified and confirmed 
the administrative construction by the Atomic Energy 
Commission and the Department of Defense that the act 
does authorize them. 

In May and June of 1957, the Special Subcommittee on 
Radiation of the Joint Committee on Atomic Energy held 
public hearings on the nature of radioactive fallout its 
effects on man. These hearings covered all scientific 
aspects of the problem of fallout from the detonation of 
nuclear weapons and its effect on human beings. In 
addition to oral statements from many scientists, the 
Subcommittee received many technical reports and papers. 

In August 1957 the Joint Committee published a ‘‘Sum- 
mary-Analysis’’ of these hearings. Because this Summary- 
Analysis demonstrates that the Joint Committee was made 
fully aware of all of the problems of radioactive fallout 
and the varying views as to its effects on man incident to 
the testing of nuclear weapons (and specifically, the types 
of injury alleged in the complaints), we quote from this 
Summary-Analysis rather extensively: * 


15'The quotations from this Summary-Analysis are submitted to 
the Court not to take issue with any of the factual allegations of 
the complaints (that could not be done by our motions to dismiss 
the complaints) but merely to demonstrate the Congressional 
knowledge in this field. 
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The hearings covered in detail the whole cycle of 
- fallout from its inception in the detonation of nuclear 
- weapons, through its scattering about in the atmosphere 
and descent to earth, and finally its uptake by and 
effect on human beings, animals, and vegetation. Testi- 
' mony covered a breadth of scientific knowledge from 
physics to pathology, and from geology to genetics, as 
it relates to fallout. Some 50 experts from the major 
| geientific areas involved were invited to present testi- 
' mony before the committee and submit statements 
| for the record. All sessions were open to the public. 


The proper discussion of fallout, its nature, its ef- 
fects, and its policy implications requires an under- 
standing of certain facts and concepts that are not 
ordinarily before the layman’s eyes in easily under- 
standable terms. The fallout hearings were aimed 
at bringing out these ideas and facts so as to promote 
a better understanding by the Congress and the public 
of this complex question. Much of the information 
contained in the print of the hearings is technical. 
One of the purposes of this summary analysis is 
to simplify and clarify this information. 

The Joint Committee on Atomic Energy went to 
great lengths, first, to insure that all of the major 
areas of background subject matter in the sciences 
would be covered and, second, that important points 
of difference on what the facts are, or what they 
mean, would be covered so as to bring out clearly 
what differences exist. 


Some general observations may be made on the 
results of the hearings: 


1. Origin of fallout—It was pointed out that all 
nuclear explosions can be expected to produce some 
radioactive materials. However, certain kinds of ex- 
plosions produce very much less radioactivity than 
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others. Although there is no such thing as an ab- 
solutely ‘‘clean’’ weapon (that is, there is no such 
thing as nuclear weapon detonation completely free 
of accompanying radioactivity), the amount of the 
radioactivity produced can be substantially altered in 
relation to the size of the explosion. 


2. Distribution of fallout—There was substantial, 
but far from complete, agreement on what happens to 
radioactive debris produced in man’s environment, 
how much is there now, how and where it is distributed, 
and how much is in man himself. There was consider- 
able evidence presented to indicate that in no part of 
of the atmosphere is fallout uniformly distributed and 
that, therefore, the effects of fallout on the world’s 
population could not necessarily be expected to be uni- 
form. 

3. Biological effects of radiation—There was gen- 
eral agreement that any amount of radiation, no 
matter how small the dose, increases the rate of genetic 
mutation (change) in a population. There was, on the 
other hand, a difference of opinion as to whether a 
very small dose of radiation would produce, similarly, 
an increased incidence of such somatic (nongentic) 
conditions as leukemia or bone cancer, or a decrease in 
life expectancy, in a population. 

4. Tolerance limits —There was general agreement 
that there is a limit to the amount of radioactivity and, 
hence, to the amount of fission products that man can 
tolerate in his environment. The extent to which exist- 
ing and future generations will be affected by man- 
made radiation was shown to be intimately tied to 
certain decisions, moral as well as scientific, that must 
be made as to how much radiation can be tolerated by 
the peoples of the world. 

5. Effects of past tests—It was clearly shown that 
man’s exposure to fallout radiation including 
strontium 90 is and will be in general small, for testing 
already done, compared with his exposure to other, 
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‘normal background’? sources of radiation (a fraction 
of 1 to 10 percent), and even compared with variations 
in ‘‘normal background” sources. But it was not 

agreed on how this information should be interpreted. 
6. Effects of future tests—There were differences 
of opinion on how to forecast the consequences of 
further testing. The differences hardest to reconcile 
' appear to be those concerning the biological effects of 
radiation. Pending a resolution of differences, it would 
appear from the information presented that the con- 
' sequences of further testing over the next several gen- 
erations at the level of testing of the past 5 years could 
- constitute a hazard to the world’s population. It is very 
- difficult, if not impossible, to forecast with any real 
precision the number of people that would be affected. 


All nuclear weapon and nuclear <¢device’’ explosions 
produce measurable amounts of radioactivity and 
radiation. That part of the explosion energy yield 
that results from fission processes is related to the 
quantity of radioactive fission products produced. 
That part of the explosion energy yield that results 
from fusion processes is related to the quantity of 
fusion products produced. Neutrons are always pro- 
duced. These, when they escape, induce radioactivity 
in surrounding materials. In general, the radioactivity 
from fission products as a class is considerably more 
dangerous than the radioactivity induced in the en- 
vironment by neutrons. The relative fission to fusion 
yields at which the two kinds of radioactivity become 
comparable in danger was not discussed for security 
reasons. The amount of fission products produced per 
kiloton of blast yield depends strongly on the weapon 
design. Although there is no such thing as a weapon 
detonation completely free from accompanying radio- 
activity, the amount of the radioactivity produced can 
be substantially altered at least in certain weapon 
designs. 
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Local fallout tends to produce both ‘‘acute’’ and 
‘‘chronic’’ radiation effects. Acute effects as used 
here are such things as radiation sickness, skin burns, 
other clinical symptoms of damage—and. death—de- 
pending on the size of the dose. Chronic effects as used 
here are such things as cancer (leukemia, bone cancer, 
etc.), generally lowered resistance to stresses, prema- 
ture aging, and premature death, again depending on 
the size of the dose. 

The more widely distributed fallout, by nature re- 
sulting in lower levels of radiation, tends to produce 
only the chronic type of effect. 

The hearings made it clear that an extensive re- 
search effort is presently underway directed toward 
examining critical parts of man’s environment for the 
nonlocal (delayed and widely distributed) fallout, par- 
ticularly for the long-lived isotope, strontium 90. Soil, 
human bones, milk, fish, vegetables, crops and animals, 
and the atmosphere itself are being sampled all over 
the world. One of the prime purposes of this sampling 
is to try to determine the extent to which nonlocal 
fallout descends to the ground uniformly and the ex- 
tent to which it falls out nonuniformly or unevenly. 

Data presented at the hearings based on the sam- 
pling program show a strong tendency toward non- 
uniform distribution for the more widespread fallout. 
Samplings taken on the ground at different points 
along a line from the North Pole to the South Pole 
show this point clearly. Furthermore, testimony given 
in the hearings indicates that such a situation of non- 
uniformity can be predicted. This nonuniformity could 
result from the direct fallout from the troposphere 
(which is inherently nonuniform) and from injection 
of unevenly distributed stratospheric fallout into the 
troposphere through activity of the jet stream. The 
concept of nonuniform stratospheric fallout is in dis- 
tinction to an earlier concept that held stratospheric 
fallout to be uniformly distributed. The earlier con- 
cept used a period of from 5 to 10 years as an average 
time during which the particles are stored in the 
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stratosphere. The testimony brought out the facts 
that high-altitude sampling programs now underway 
| should throw more light on these questions in a year 
or two. 


Fallout, once deposited on the ground or on plants, 
may be expected to enter into earth processes in a 
manner consistent with the chemical properties of 
the individual chemical elements involved. A large 
fraction of strontium 90, for example, is available for 
entry into the human food chain through uptake by 
plants. This fact is known because isotopes such as 
| strontium 90 have been found in soils, plants, food, and 
milk in most parts of the inhabited world. The highest 
levels appear in the Northern United States and 
| Southern Canada. The biological processes in which 
strontium 90 participates are not completely under- 
- gtood, although there was much agreement. Broadly, 
these processes are as follows: strontium 90 present in 
the upper layer of the soil is taken up directly by 
plants. In addition, strontium 90 may be deposited 
directly on the surfaces of plants. If these plants are 
eaten by animals, such as cattle, the strontium 90 will 
appear in the animal’s milk. If man drinks the milk, 
or if he eats plants directly as food, strontium 90 will 
appear in man’s own body. In particular, strontium 
behaves in a manner similar to calcium and is a ‘‘bone 
seeker,”’ that is, virtually all of the strontium that 
stays in man’s body has a tendency to seek the bone. 


The effects of radiation on the genetic or reproduc- 
tive cells of the body were testified to be nonspecific, 
that is, the nature of the effect caused by radiation 
cannot in general be distinguished from an effect re- 
sulting from other cause. It is the frequency of inci- 
dence of genetic effects (i.e., cell mutation or change) 
that is changed when man is subjected to additional 
radiation exposure. It was agreed that these effects, 
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whether radiation caused or not, are nearly all harm- 
ful to the human organism. The definition of ‘‘harm- 
ful’’ is of itself a matter of value judgment. It should 
be noted that in at least some laboratory experiments 
the word is used in a limited sense: detrimental to 
reproduction. 


Effects of radiation on the somatic or nongenetic 
cells in the body apply (by definition) only to the in- 
dividual receiving the radiation, not to his descendants. 
But whereas the effect itself appears only in the indi- 
vidual or individuals exposed, the incidence of the 
effect is spoken of in terms of a population—just as 
one speaks ordinarily of life expectancy when he thinks 
of insurance. Life expectancy itself only has meaning 
in the context of a population. The principal kinds of 
effects considered here are leukemia, cancer, lowered 
resistance to stresses, and premature aging and death 
attributable to no single cause. Nongenetic effects, like 
genetic effects, were testified to be in general similar 
in nature to those produced by causes other than radia- 
tion. Again, it is the frequency of incidence that is 
changed and, again, it was pointed out that no experi- 
ments aimed at observing these biological effects have 
ever been conducted at radiation levels very close to 
the natural background. As before, all conclusions 
based on experimental or clinical data use data ob- 
tained at higher radiation levels. 


The hearings, as has been emphasized earlier, were 
meant to cover all of the scientific aspects of fallout, 
including local fallout, delayed tropospheric and strat- 
ospheric fallout, acute radiation effects, chronic radia- 
tion effects, weapons testing effects, and the effects of 
nuclear war. It is clear that the keenest interest by the 
witnesses themselves was in the question of how to 
apply existing information to the forecasting of the 
effects of future weapons testing. This question was 
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‘eovered extensively in the four round-table discus- 
sions. ...- 


* * * ry ® 


It appears difficult, based on the hearings, to justify 
extreme statements concerning the consequences of 
‘further testing, at or less than at the level of the past 
5 years, unless one is willing to make judgments in the 

absence of information. It is no doubt true that judg- 
ments of this sort will always have to be made without 
-£yll information. But the rapidity with which informa- 
tion is now being gathered, and the vigor with which 
_ future information-gathering activities perhaps will 
‘occur, suggest that each year’s passing will help 
- significantly in the making of judgments. When all of 
the factors concerning weapons testing are evaluated 
to arrive at a policy, it might be remembered that in- 
formation is rapidly becoming available. 
Pending a resolution of the differences and uncer- 
tainties discussed in this report, among others, it would 
appear that the consequences of further testing over 
- the next several generations at the level of the past 
5 years could constitute a hazard to the world’s 
population. If the level of future testing rises, then 
the hazard could be greater and could arrive sooner. 
Individuals, of course, May as in the past receive 
exposures from local fallout that exceed presently 
established permissible levels. 


Appellants concede (Brief, p. 25) that this Summary- 
Analysis manifests ‘‘adequate realization of the problem.”’ 

In the same month that this Summary-Analysis was pub- 
lished, Congress enacted an authorization for appropria- 
tions for the Atomic Energy Commission (Act of August 
91, 1957, 71 Stat. 403, 404) and the Atomic Energy Com- 
mission Appropriation Act, 1958 (Act of August 28, 1957, 
71 Stat. 450), which authorized and appropriated funds for 
the Nevada test site and the Eniwetok Proving Ground.’® 


16 See H. Rep. 978, 85th Cong., Ist sess., p. 43; Hearings before 
the Subcommittee on Legislation of the Joint Committee on Atomic 
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Also in March 1957 the Subcommittee of the House Com- 
mittee on Appropriations which reports on appropriations 
for the military departments held extensive hearings on the 
problem of fallout from nuclear detonations and its effects 
on human beings. Hearings before the Subcommittee of 
the House Committee on Appropriations, 85th Cong., 1st 
sess., on Department of Defense Appropriations for 1958, 
part 2, pp. 1532-85, 2350-2. 

In May 1959 a Special Subcommittee on Radiation of the 
Joint Committee on Atomic Energy held hearings on the 
specific problem of fallout from nuclear weapons tests. 
Many scientific authorities testified and presented reports 
as to the effects of such fallout on human beings (New York 
Times, May 8, 1959, pp. 1, 10). 

Of course, ever since the creation of the Atomic Energy 
Commission in 1946, it has, as required by Sections 2016 
and 2252 of the Atomic Energy Act of 1954 and the pred- 
ecessor act (42 U.S.C. (1952 ed.) 1815, 1817), kept Con- 
gress currently informed of its programs for testing nu- 
clear weapons and of studies as to the effects of nuclear 
weapons radiation on human beings..7 And each year Con- 


SE eee 
Energy, 85th Cong., 1st sess., on authorizing legislation for AEC’s 
fiscal year 1958 construction budget, pp. 2, 9, 103; Hearings before 
the Subcommittee of the House Committee on Appropriations, 85th 
Cong., Ist sess., on Atomic Energy Appropriations for 1958, pp. 8, 
10, 12, 27-8, 30-2, 69, 110, 256, 258, 260, which discuss radioactive 
fallout and its effects. 

17 See: S. Doc. 96, 80th Cong., Ist sess. (Second Semiannual 
Report of Atomic Energy Commission), p. 7; 

S. Doc. 118, 80th Cong., 2d sess. (Third Semiannual Report of 
Atomic Energy Commission), pp. 1, 10; 

Recent Scientific and Technical Developments in the Atomic 
Energy Program of the United States (published by AEC, July 
1948), p. 1; 

Atomic Energy Development, 1947-48 (published by AEC), p. 42; 

S. Doc. 101, 8ist Cong., Ist sess. (Sixth Semiannual Report of 
Atomic Energy Commission), pp. 47-99; 

Atomic Energy and the Physical Sciences (published by AEC, 
January 1950), pp. 10, 30-1; 

Eighth Semiannual Report of the Atomic Energy Commission, 
July 1950, pp. 119-22, 167; 

AEC Contract Policy and Operations (published by AEC, Jan. 
1951), pp. 6, 19-21; 
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gress has, with this information before it, appropriated 
funds for these activities of the Commission2® without im- 


Major Activities in the Atomic Energy Programs, January-June 
1951 (published by AEC, July 1951), pp. 3, 42; 

Eleventh Semiannual Report of the Atomic Energy Commission, 
pp. 19, 20, 38-40; | 

Twelfth Semiannual Report of the Atomic Energy Commission, 
pp. 13, 27-9; 

Assuring Public Safety in Continental Weapons Tests (published 
by AEC, Jan. 1953), pp. 16-7, 43-4; 

Fourteenth Semiannual Report of Atomic Energy Commission, 
pp. 13-4, 48-54; 

Major Activities in the Atomic Energy Programs, July- 
December 1953 (published by AEC, Jan. 1954), pp. 12, 49; 

Sixteenth Semiannual Report of the Atomic Energy Commission, 
pp. 16, 51-4; 

Major Activities in the Atomic Energy Programs, July- 
December 1954 (published by AEC, Jan. 1955), pp- 14-16; 

Major Activities in the Atomic Energy Programs, January-June 
1955 (published by AKC, July 1955), pp. 31-2, 77-81, 92-3, 147-54; 

Major Activities in the Atomic Energy Programs, July- 
December 1955 (published by AEC, Jan. 1956), pp. 37-9, 69-72; 

Major Activities in the Atomic Energy Programs, January-June 
1956 (published by AEC, July 1956), pp. 8, 104-13, 119, 255-60; 

Radiation Safety and Major Activities in the Atomic Energy 
Programs, July-December 1956 (published by AEC, Jan. 1957), 
pp. XVIII, 11, 80-88, 109-257 ; 

Major Activities in the Atomic Energy Programs, January-June, 
1957 (published by AEC, July 1957), pp. 10-11, 112-124, 223-35; 

Progress in Peaceful Uses of Atomic Energy, July-December 
1957 (published by AEC, Jan. 1958), pp. 274-291; 

Research on Power From Fusion and Other Major Activities in 
the Atomic Energy Programs (published by AEC, July 1958), 
pp. 157-201; 

Atomic Industrial Progress and Second World Conference (pub- 
lished by AEC), pp. 194-8. 

These reports are of “especially significant weight in the inter- 
pretation of this Act, the enforcement of which has been committed 
by Congress solely to that Commission.” Levinson v. Spector 
Motor Service, 330 US. 649, 662. 

Tn addition to this published material, the Atomic Energy Com- 
mission, of course, continuously furnishes the Joint Committee on 
Atomic Energy with classified information in this field. 

18 Act of August 8, 1946, 60 Stat. 910, 913 

Act of July 30, 1947, 61 Stat. 585, 589 

Act of June 30, 1948, 62 Stat. 1196 





39 


posing any restrictions on the Commission’s weapons test- 
ing program. 

Furthermore, since at least 1953 Congress has annually 
appropriated funds to the Army for the Armed Forces 
Special Weapons Project, by which the military depart- 
ments cooperate with the Atomic Energy Commission in re- 
search, development, and testing of atomic weapons. De- 
partment of Defense Appropriation Act, 1954 (Act of Au- 
gust 1, 1953, 67 Stat. 336, 338, 339, 341); Department of 
Defense Appropriation Act, 1955 (Act of June 30, 1954, 68 
Stat. 337, 339, 341) ; Department of Defense Appropriation 
Act, 1956 (Act of July 13, 1955, 69 Stat. 301, 303, 305) ; 
Department of Defense Appropriation Act, 1957 (Act of 
July 2, 1956, 70 Stat. 455, 456, 458) ; Department of Defense 
Appropriation Act, 1958 (Act of August 2, 1957, 71 Stat. 


Act of June 23, 1949, 63 Stat. 231, 233 

Act of August 24, 1949, 63 Stat. 631, 633 

Act of March 27, 1950, 64 Stat. 37 

Act of September 6, 1950, 64 Stat. 595, 699 

Act of September 27, 1950, 64 Stat. 1044, 1054 

Act of January 6, 1951, 64 Stat. 1223, 1228 

Act of May 31, 1951, 65 Stat. 48 

Act of August 31, 1951, 65 Stat. 268, 269 

Act of November 1, 1951, 65 Stat. 736, 743 

Act of November 1, 1951, 65 Stat. 760, 761 

Act of July 5, 1952, 66 Stat. 398, 395 

Act of July 15, 1952, 66 Stat. 637, 643 

Act of July 27, 1953, 67 Stat. 187 

Act. of June 24, 1954, 68 Stat. 272, 275 

Act of July 11, 1955, 69 Stat. 291 

Act of July 15, 1955, 69 Stat. 354 

Act of August 4, 1955, 69 Stat. 450, 463 

Act of July 3, 1956, 70 Stat. 496 

Act of July 31, 1956, 70 Stat. 763, 769 

Act of July 3, 1957, 71 Stat. 274 

Act of August 27, 1958, 72 Stat. 864, 880 

See also, Hearings before the Subcommittee on Public Works 
Appropriations of the House Committee on Appropriations on the 
Second Supplemental Appropriation Bill, 1957, pp. 5, 37, 120, 182-5, 
187-9, 289-94, which discuss the Commission’ 8 ‘nuclear weapons pro- 
gram, the development and use of the Eniwetok Proving Ground, 
and the genetic effects on human beings of radioactive fallout from 
nuclear explosions. 
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312, 314-6) ; Department of Defense Appropriation Act, 1959 
(Act of August 22, 1958, 72 Stat. 711, 714-5).2° 

On February 12, 1958, the Chairman of the Atomic En- 
ergy Commission submitted to the J oint Committee on 
Atomic Energy a detailed description of the 1958 Eniwe- 
tok test series (Appendix, infra, p. 58). 

In addition to this mass of Congressional material, the 
Court is, of course, well aware that the question of whether 
there shall be further nuclear weapons tests and the diverse 
contentions as to the effects of radioactive fallout on human 


beings have been the subject of many public statements and 


press reports which obviously have come to the attention 
of Congress. 


This repeated appropriation of funds to the Atomic 
Energy Commission and to the Army for the nuclear 
weapons tests, with Congressional knowledge of the prob- 
lems presented by radioactive fallout, and the fact that 
Congress has not taken any action to halt the current tests, 
constitute a plain case of legislative ratification of the ad- 
ministrative interpretation that nuclear weapons tests are 


authorized by the act. Barenblatt v. United States, — 
U.S. — (No. 35, Oct. Term, 1959, decided June 8, 1959, 


19Funds for the Armed Forces Special Weapons Project are 
appropriated by these acts under the categories Maintenance and 
Operation, Research and Development, and Procurement and Pro- 
duction. See Hearings before the Subcommittee of the House 
Committee on Appropriations on Department of the Army Appro- 
priations for 1954, 83d Cong., Ist sess., pp. 1160-1; Hearings before 
the Subcommittee of the House Committee on Appropriations on 
Department of the Army Appropiations for 1955, 83d Cong., 2d 
sess., pp. 587-93, 971-3; H. Rep. 1545, 83d Cong., 2d sess., p. 18; 
Hearings before the Subcommittee of the House Committee on 
Appropriations on Department of the Army Appropriations for 
1956, 84th Cong., Ist sess., pp. 938-40; Hearings before the Sub- 
committee of the House Committee on Appropriations on Depart- 
ment of the Army Appropriations for 1957, 84th Cong,., 2d sess., pp. 
927-30; Hearings before the Subcommittee of the House Committee 
on Appropriations on Department of the Army Appropriations for 
1958, 85th Cong., Ist sess., pp. 1049-70. Hearings before the Sub- 
committee of the House Committee on Appropriations on Depart- 
ment of the Army Appropriations for 1959, 85th Cong., 2d sess., 
pp. 685-701. 
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27 LW 4366); Ivanhoe Irrigation District v. McCracken, 
357 U.S. 275; Ludecke v. Watkins, 335 U.S. 160, 173 n. 19; 
Fleming v. Mohawk Wrecking & Lumber Co., 331 US. 111, 
116; Brooks v. Dewar, 313 U.S. 354, 361; Isbrandtsen-Moller 
Co. v. United States, 300 U.S. 139, 147; Allen v. Grand 
Central Aircraft Co., 347 U.S. 535, 544-5; Alaska Steamship 
Co. v. United States, 290 U.S. 256, 262. See also, Panama, 
Canal Company v. Grace Inne, Inc., 356 U.S. 309. 

Chastleton Corporation v. Sinclair, 264 U.S. 543, cited by 
appellants, was not a decision on statutory interpretation; 
it involved an issue as to the constitutionality of the con- 
tinued application of an emergency statute when the emer- 
gency allegedly no longer existed. 

Accordingly, the nuclear weapons tests~are authorized 
by the Atomic Energy Act of 1954. 


Il. The Atomic Energy Act of 1954 is constitutional 


Even if the appellants are deemed to have standing to 
sue, the complaints were properly dismissed, since the 
Atomic Energy Act of 1954, in authorizing nuclear weapons 
tests by appellees, is constitutional. 


1. The act does not unconstitutionally delegate legislative 
power to appellees 


Appellants’ first constitutional contention is that the act 
is an unconstitutional delegation of legislative power. 

As shown above (page 4), the act first sets forth the 
basic policy of the United States that ‘‘the development, 
use, and control of atomic energy shall be directed so as to 
make the maximum contribution to the general welfare, 
subject at all times to the paramount objective of making 
the maximum contribution to the common defense and secu- 
rity . . .’’ (§2011). This policy is implemented by the 
Congressional finding, among others, that ‘‘the develop- 
ment, utilization, and control of atomic energy for military 
and for all other purposes are vital to the common defense 
and security’’ (§ 2012). 

Among the means specified in the Act for effectuating 
its policy is ‘‘a program of conducting, assisting, and 
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312, 314-6) ; Department of Defense Appropriation Act, 1959 
(Act of August 22, 1958, 72 Stat. 711, 714-5).2° 

On February 12, 1958, the Chairman of the Atomic En- 
ergy Commission submitted to the Joint Committee on 
Atomic Energy a detailed description of the 1958 Eniwe- 
tok test series (Appendix, infra, p. 58). 

In addition to this mass of Congressional material, the 
Court is, of course, well aware that the question of whether 
there shall be further nuclear weapons tests and the diverse 
contentions as to the effects of radioactive fallout on human 
beings have been the subject of many public statements and 
press reports which obviously have come to the attention 
of Congress. 

This repeated appropriation of funds to the Atomic 
Energy Commission and to the Army for the nuclear 
weapons tests, with Congressional knowledge of the prob- 
lems presented by radioactive fallout, and the fact that 
Congress has not taken any action to halt the current tests, 
constitute a plain case of legislative ratification of the ad- 
ministrative interpretation that nuclear weapons tests are 
authorized by the act. Barenblatt v. United States, — 
US. — (No. 35, Oct. Term, 1959, decided June 8, 1959, 


19 Funds for the Armed Forces Special Weapons Project are 
appropriated by these acts under the categories Maintenance and 
Operation, Research and Development, and Procurement and Pro- 
duction. See Hearings before the Subcommittee of the House 
Committee on Appropriations on Department of the Army Appro- 
priations for 1954, 83d Cong., Ist. sess., pp. 1160-1; Hearings before 
the Subcommittee of the House Committee on Appropriations on 
Department of the Army Appropiations for 1955, 83d Cong,., 2d 
sess., pp. 587-93, 971-3; H. Rep. 1545, 83d Cong., 2d sess., p. 18; 
Hearings before the Subcommittee of the House Committee on 
Appropriations on Department of the Army Appropriations for 
1956, 84th Cong., Ist sess., pp. 938-40; Hearings before the Sub- 
committee of the House Committee on Appropriations on Depart- 
ment of the Army Appropriations for 1957, 84th Cong., 2d sess., pp. 
927-30; Hearings before the Subcommittee of the House Committee 
on Appropriations on Department of the Army Appropriations for 
1958, 85th Cong., Ist sess., pp. 1049-70. Hearings before the Sub- 
committee of the House Committee on Appropriations on Depart- 
ment of the Army Appropriations for 1959, 85th Cong., 2d sess., 
pp. 685-701. 
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27 LW 43866); Ivanhoe Irrigation District v. McCracken, 
357 U.S. 275; Ludecke v. Watkins, 335 U.S. 160, 173 n. 19; 
Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111, 
116; Brooks v. Dewar, 313 U.S. 354, 361; Isbrandtsen-Moller 
Co. v. United States, 300 U.S. 139, 147; Allen v. Grand 
Central Aircraft Co., 347 U.S. 535, 544-5; Alaska Steamship 
Co. v. United States, 290 U.S. 256, 262. See also, Panama, 
Canal Company v. Grace Line, Inc., 356 U.S. 309. 

Chastleton Corporation v. Sinclair, 264 U.S. 548, cited by 
appellants, was not a decision on statutory interpretation; 
it involved an issue as to the constitutionality of the con- 
tinued application of an emergency statute when the emer- 
gency allegedly no longer existed. 

Accordingly, the nuclear weapons tests-are authorized 
by the Atomic Energy Act of 1954. 


Ill. The Atomic Energy Act of 1954 is constitutional 


Even if the appellants are deemed to have standing to 
sue, the complaints were properly dismissed, since the 
Atomic Energy Act of 1954, in authorizing nuclear weapons 
tests by appellees, is constitutional. 


1. The act does not unconstitutionally delegate legislatwe 
power to appellees 


Appellants’ first constitutional contention is that the act 
is an unconstitutional delegation of legislative power. 

As shown above (page 4), the act first sets forth the 
basic policy of the United States that ‘‘the development, 
use, and control of atomic energy shall be directed so as to 
make the maximum contribution to the general welfare, 
subject at all times to the paramount objective of making 
the maximum contribution to the common defense and secu- 
rity . . .’’ (§ 2011). This policy is implemented by the 
Congressional finding, among others, that ‘‘the develop- 
ment, utilization, and control of atomic energy for military 
and for all other purposes are vital to the common defense 
and security’’ (§ 2012). 

Among the means specified in the Act for effectuating 
its policy is ‘‘a program of conducting, assisting, and 
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fostering research and development,”’ which is defined as 
including the extension of scientific or technical findings 
and theories into ‘‘practical application for experimental 
. | . testing of models, devices, equipment, materials, and 
processes (§§ 2013, 2014(v)). And the Atomic Energy 
Commission is specifically directed to conduc ‘‘research 
and development activities relating to . - - utilization of 
special nuclear material and radioactive material for .. . 
military purposes (§§ 2051, 2052). 

Finally, the act specifically authorizes the Commission 
to ‘¢eonduct experiments and do research and development 
work in the military application of atomic energy”’ 
(§ 2121). 

‘Thus, the act sets forth the Congressional policy and ob- 
jective to be achieved and the means by which the Commis- 
sion is to do so. In this abstruse field of science, in which 
new theories and developments are constantly occurring, it 
would be preposterous to read the Constitution as requiring 
Congress to spell out the precise types of test explosions 
or the precise fallout conditions it was authorizing. As 
stated in Yakus v. United States, 321 U.S. 414, 424-5: 


The Constitution as a continuously operative charter 
of government does not demand the impossible or the 
impracticable. It does not require that Congress find 
for itself every fact upon which it desires to base legis- 
lative action or that it make for itself detailed deter- 
minations which it has declared to be prerequisite to 
the application of the legislative policy to particular 
facts and circumstances impossible for Congress itself 
properly to investigate. The essentials of the legisla- 
tive function are the determination of the legislative 
policy and its formulation and promulgation as a de- 
fined and binding rule of conduct . . . Itis no objection 
that the determination of facts and the inferences to be 
drawn from them in the light of the statutory standards 
and declaration of policy call for the exercise of judg- 
ment, and for the formulation of subsidiary adminis- 
trative policy within the prescribed statutory frame- 
work. ... 
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See also Lichter v. United States, 334 U.S. 742, 778-86; Sum- 
shine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 397-400; 
Carlson v. Landon, 342 U.S. 524, 542-4; Fahey v. Mallonee, 
332 U.S. 245, 249-50; Hirabayashi v. United States, 320 US. 
81, 102-4; National Broadcasting Co. v. Umited States, 319 
U.S. 190, 225-6; Opp Cotton Mills v. Administrator of the 
Wage and Hour Division of the Department of Labor, 312 
U.S. 126, 142-6; United States v. Rock Royal Co-operatwe, 
307 U.S. 533, 574-7; Currin v. Wallace, 306 U.S. 1, 16-8. 

Appellants rely on Panama Refining Co. v. Ryan, 293 US. 
388: Schechter Corp. v. United States, 295 US. 495; and 
Carter v. Carter Coal Co., 298 U.S. 238. Those cases, of 
course, involved quite different statutes. The Supreme 
Court has several times distinguished those cases in up- 
holding other statutes as against the contention that they 
unconstitutionally delegate legislative authority. See 
American Trucking Associations v. United States, 344 US. 
298, 313; Lichter v. United States, 334 U.S. 742, 784; Fahey 
v. Mallonee, 332 U.S. 245, 249; Rice v. Board of Trade of 
the City of Chicago, 331 U.S. 247, 253; Yakus v. United 
States, 321 U.S. 414, 424; National Broadcasting Co. v. 
United States, 319 U.S. 190, 226; Currin v. Wallace, 306 
U.S. 1, 15. Appellants’ cases are also distinguished in 
Allegheny Airlines v. Village of Cedarhurst, 238 F.2d 812, 
816 (C.A. 2); United States v. Grady, 225 F.2d 410, 414 
(C.A. 7). See also, United States v. Sharpnack, 355 U.S. 
286, 294. 

Accordingly, the act does not unconstitutionally delegate 
legislative authority. 


9. The act is not unconstitutional as vesting arbitrary 
power in appellees in violation of the due process clause 


Appellants also contend that the act is ‘‘so vague, indefi- 
nite, and uncertain as to unlawfully vest arbitrary power’’ 
in appellees, and that therefore the Act is in violation of 
the due process clause of the Fifth Amendment. 

We have just shown that the act does prescribe sufficient 
standards to guide and control the Atomic Energy Com- 
mission in conducting its nuclear weapons tests. The con- 
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cept of prohibited statutory vagueness and uncertainty 
under the due process clause has been applied only to stat- 
utes prescribing penal sanctions. ‘‘No one may be required 
at peril of life, liberty or property to speculate as to the 
meaning of penal statutes. All are entitled to be informed 
as to what the State commands or forbids.’’ Lanzetta v. 
New Jersey, 306 U.S. 451, 453. See also Watkins v. United 
States, 354 U.S. 178, 208-9, 215; Roth v. Umited States, 354 
U.S. 476, 491-2. 


Of course, on the allegations of the complaints appel- 
lants are not running any risk of having penal sanctions 
imposed upon them, so the provisions of the Atomic Energy 
Act of 1954 involved here need not have the degree of 
certainty required for a penal statute. See Fahey v. Mal- 
lonee, 332 U.S. 245-50, distinguishing such cases as Panama 
Refining Co. v. Ryam, 293 U.S. 388; Schechter Corp. v. 
United States, 295 U.S. 495; Lanzetta v. New Jersey, 306 
U.S. 451; United States v. Cohen Grocery Co., 259 U.S. 81. 

The cases cited by appellants (Brief, pp. 31-2) support 
our contention. Everyone of them involved the validity of 
a statute imposing criminal sanctions. Furthermore, 
Thornhill v. Alabama, 310 U.S. 88, and Hague v. Committee 
for Industrial Organization, 307 U.S. 496, invalidated ordi- 
nances not on the ground that they were so vague as to 
deny due process, but on the ground that they violated 
rights of free speech and assembly under the First Amend- 
ment. And Yick Wo v. Hopkins, 118 U.S. 356, invalidated 
a statute not on the ground of vagueness, but on the ground 
that it denied equal protection of the laws. Appellants 
misread the basis of the holding in Watkins v. United 
States, 354 U.S. 178. See Barenblatt v. United States, —— 
U.S. —— (No. 35, Oct. Term, 1958, decided June 8, 1959, 
27 L.W. 4866, 4368). 

Appellants also make what they term a due process 
contention but what is actually an assertion that the Atomic 
Energy Act of 1954 does not authorize appellees to conduct 
nuclear weapons tests producing fallout ‘‘which endangers 
the security, welfare and safety of the plaintiffs and the 
entire public ...”’ (Appellants’ brief, p. 33). We have shown 
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that the act does authorize nuclear weapons tests (pp. 26-41, 
supra). ; 

Accordingly, appellants’ due process objection to the 
act is without merit. 


3. The act is not unconstitutional as violating the freedom 
of the seas 


Appellants argue that the action of the Atomic Energy 
Commission in 1958 in establishing a danger area sur- 
rounding the Eniwetok Proving Ground in connection with 
the 1958 weapons tests ‘‘violates the freedom of the seas’’ 
(Appellants’ Brief, p. 34). 

In April 1958 the Atomic Energy Commission promul- 
gated regulations defining a ‘‘Danger area’’ about the Eni- 
wetok Proving Ground and prohibiting any American citi- 
zen from entering this area during the continuation of the 
1958 test series, without the approval of the Commission 
or the Department of Defense (23 F.R. 2401). In Sep- 
tember 1958, however, this regulation was revoked, upon 
completion of the 1958 test series (23 F.R. 6974). 

In any event, this Court need not, we submit, consider 
whether appellants have ‘‘violated’’ the international law 
concept of freedom of the seas. That concept does not have 
the status of treaties, which are part of ‘‘the supreme Law 
of the Land’”’ (Const., Art. VI, cl. 2). Appellants have 
no standing to raise this issue (see pp. 15-18, supra), and - 
such a claimed violation of international law is a matter 
for diplomatic negotiations, not judicial action (see pp. 
15-9, supra). 

This Court’s decision in Tag v. Rogers, F. 2d —, 

U.S. App. —— (No. 14591, decided May 21, 1959) is 
decisive. In that case the plaintiff challenged the validity 
of the Trading with the Enemy Act on the ground that it . 
was in conflict with international law. This Court affirmed 
a dismissal of the complaint, stating: 


20 This regulation had no application to the alien appellants. 
The complaints do not allege that any of the American appellants 
had any desire to enter this prescribed area. | 
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that the act does authorize nuclear weapons tests (pp. 26-41, 
supra). 

Accordingly, appellants’ due process objection to the 
act is without merit. 


3. The act is not unconstitutional as violating the freedom 
of the seas 


Appellants argue that the action of the Atomic Energy 
Commission in 1958 in establishing a danger area sur- 
rounding the Eniwetok Proving Ground in connection with 
the 1958 weapons tests ‘‘violates the freedom of the seas’’ 
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zen from entering this area during the continuation of the 
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Whatever force appellant’s argument might have 
in a situation where there is no applicable treaty, 
statute, or constitutional provision, it has long been 
settled in the United States that the federal courts 
are bound to recognize any one of these three sources 
of law as superior to canons of international law... . 
There is no power in this Court to declare null and 
void a statute adopted by Congress or a declaration in- 
cluded in a treaty merely on the ground that such pro- 
vision violates a principle of international law. 


es s * * * 


. . . When, however, a constitutional agency adopts a 
policy contrary to a trend in international law or to a 
treaty or prior statute, the courts must accept the latest 
act of that agency. 


‘None of the authorities cited by appellants (Brief, pp. 
35-41) holds that action taken pursuant to statute can be 
invalidated by the courts as contrary to some principle of 
international law, and none of them discusses nuclear 
weapons tests. Most of them are mere statements about 
the ‘‘freedom of the seas’’ principle by commentators on 
international law and certain Presidents, without any con- 
sideration of the issue here—alleged conflict between an 
act of Congress and international law principles. As to 
the judicial decisions cited by appellants, The Marianna 
Flora, 11 Wheat 1, 39-40, which was a libel in admiralty 
pursuant to an act of Congress, supports our position, for 
it recognizes that American courts are required to apply 
an act of Congress even if doing so may subject the Gov- 
ernment to an international obligation to a foreign power. 
Cunard Steamship Company v. Mellon, 262 U.S. 100, in- 
volved merely an interpretation of the National Prohibition 
Act as applicable to foreign vessels within the territorial 
waters of the United States. Williams v. Fears, 179 US. 
270, and Edwards v. Califorma, 314 U.S. 160, involved 
questions as to the constitutionality of state laws, not any 
question of a conflict between an act of Congress and prin- 
ciples of international law. 
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In any event, there is no basis for appellants’ assertion 
that nuclear weapons tests violate ‘‘the freedom of the 
seas.’’? Thus, at the United Nations Conference on the Law 
of the Sea, held at Geneva in 1958, the Soviet Union pro- 
posed that ‘‘States are bound to refrain from testing 
nuclear weapons on the high seas.”” (IV Summary Records 
of Meetings of United Nations Conference on the Law of 
the Sea (U.N. Doc. A/CONF. 13/40) p. 124). This was 
opposed by the American representatives as not in accord- 
ance with accepted principles of international law (id., pp. 
41, 47). The Russian proposal was not voted on, since the 
Conference adopted a resolution by India referring the 
matter to the General Assembly of the United Nations (id., 
pp. 52, 134; II Summary Records of Meetings of United 
Nations Conference on the Law of the Sea (U.N. Doce. 
A/CONF. 13/38) pp. 22, 24, 143). The Conference thus 
recognized that the problem was essentially a political one, 
rather than one for application of juridical principles of 
international law. 

The political nature of the problem of nuclear tests on 
the high seas is further demonstrated by the fact that since 
October 1958 representatives of the United States, Great 
Britain, and the Soviet Union have been conducting nego- 
tiations on the suspension of nuclear weapons tests (see 
39 Department of State Bulletin 723, November 10, 1958). 
These nogtiations are still continuing. 

Accordingly, appellants’ contention that appellees are 
violating the freedom of the seas is wholly without merit. 
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4. The act ts not unconstitutional as in conflict with the 
Charter of the United Nations or the Trusteeship Agree- 
ment for the Trust Territory of the Pacific Islands. 


Appellants assert that the Atomic Energy Act of 1954 
‘¢ig contrary to the human rights provisions of the Charter 
of the United Nations . . .”? (JA 13) and that appellants 
have no authority to conduct nuclear detonations at Eni- 
wetok because they violate the Trusteeship Agreement 
for the Trust Territory of the Pacific Islands (JA 27). 

‘Even if it were true that the act conflicts with the Charter 
of the United Nations, the act, being equally with the 
Charter ‘‘the supreme Law of the Land”’ (Const., Art. 
VI, cl. 2) and being later enacted, would supersede any 
conflicting provisions of the Charter. As stated in Revd v. 
Covert, 354 U.S. 1, 18: ‘‘This Court has also repeatedly 
taken the position that an Act of Congress, which must 
comply with the Constitution, is on a full parity with 
a treaty, and that when a statute which is subsequent in 
time is inconsistent with a treaty, the statute to the ex- 
tent of conflict renders the treaty null.’”’? To the same 
effect are Head Money Cases, 112 US. 580, 598-9; The 
Chinese Exclusion Case, 130 U.S. 581, 600; Whitney v. 
Robertson, 124 U.S. 190, 194. This principle was recently 
applied by this Court in Tag v. Rogers, — F.2d —, — US. 
App. D.C. — (No. 14591, decided May 21, 1959). 

In any event we have shown (pp. 16-8, supra) that what 
the complaints characterize as the ‘shuman rights pro- 
visions’’ of the Charter—presumably Article 1, paragraph 
3, and Articles 55 and 56 (59 Stat. 1037, 1045-6) (set forth 
at p. 16, swpra)—are not self-executing and vest no legal 
rights in appellants of which the courts may take cognizance. 
' The principles are equally applicable to the claimed 
violation of the Trusteeship Agreement. Although ap- 
pellants do not phrase their contention in terms of un- 
constitutionality of the Atomic Energy Act of 1954, that 
is its necessary implication, since we have shown that 
the act authorizes nuclear weapons tests. 
In any event, the conducting of nuclear weapons tests 
at Eniwetok would not be a violation of the Trusteeship 
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Agreement. Chapter XII of the Charter of the United Na- 
tions establishes an ‘‘International Trusteeship System”’ 
(59 Stat. 1048-50).4 The Trusteeship System is made 
applicable to territories placed thereunder by means . 
of trusteeship agreements (Art. 77). The trusteeship 
agreement is required to include the terms under which 
the trust territory is administered and to designate the 
administering authority (Art. 81). <A trusteeship agree- 
ment may designate ‘‘a strategic area or areas’’ in the 
trust territory to which the agreement applies (Art. 82). 
All functions of the United Nations relating to such strate- 
gic areas are exercised by the Security Council (Art. 83). 

The Trusteeship Agreement for the Trust Territory of 
the Pacific Islands? was approved by the Security Council 
of the United Nations on April 2, 1947, and was approved 
by the President on July 18, 1947 (61 Stat. 3301). The 
President’s approval was authorized by a joint resolution 
approved July 18, 1947 (61 Stat. 397). 

This agreement places the Pacific Islands formerly held 
by Japan under League of Nations mandate (which in- 
cluded Eniwetok and Bikini) under the trusteeship system, 
designates this territory as a strategic area, and designates 
the United States as the administering authority (Arts. 
1,2). See Callas v. United States, 253 F. 2d 838 (C.A. 2). 
~The United States is given ‘‘full powers of administration, 
legislation, and jurisdiction over the territory subject to 
the provisions of this agreement’’ and is entitled to establish 
military bases and fortifications and station armed forces 
in the territory (Arts. 3, 5). The agreement specifically 
provides that areas of the territory ‘‘may from time to 
time be specified by it [the United States] as closed for 
security reasons’? (Art. 13). During discussion of this 
agreement in the Security Council, the American repre- 


21 The relevant provisions of the Charter are set forth in the 
Appendix, pages 60-1, infra. 


22 The relevant provisions of the Trusteeship Agreement are set 
forth in the Appendix, pages 62-3, infra. 
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sentative stated this Government’s position that Article 13 
authorizes it to close areas of the Trust Territory, and 
that article was unanimously adopted by the Security 

Council (excerpt from the official records of the Security 
Council, 124th meeting, 2 April 1957, is set forth in the 
Appendix, p. 63, infra). 

On December 2, 1947, the Representative of the United 
States wrote the President of the Security Council, noti- 
fying it that Eniwetok Atoll ‘‘is pursuant to the provisions 
of the Trusteeship Agreement, closed for security reasons, 
+1 order that the United States Government, acting through 
its Atomic Energy Commission, may conduct necessary 
experiments relating to nuclear fission,’’ and transmitted 
two press releases of the Atomic Energy Commission which 
stated that installations were being constructed on the 
Eniwetok Atoll for carrying out test operations under the 
Atomic Energy Act of 1946 (Appendix, pp. 68-72, infra). 
On April 2, 1953, the United States Representative wrote 
the Secretary-General of the United Nations that Bikini 
‘Atoll was being ‘‘closed for security reasons pursuant 
to the provisions of the Trusteeship Agreement in order 
that the United States Government, acting through its 
Atomic Energy Commission, may conduct necessary atomic 
experiments’’ and transmitted a press release issued by 
the Atomic Energy Commission which stated that because 
of the limited size of Eniwetok, the Pacific Proving Ground 
was being enlarged to include Bikini (Appendix, pp. 75-7, 
anfra). 

A complaint to the United Nations Trusteeship Council 
was rejected by a resolution of the Council on March 29, 
1956, approving nuclear weapons tests in the Marshall 
‘Islands, provided all necessary safeguards were taken.” 


_ 28Major Activities in the Atomic Energy Program, January- 
June 1956 (published by the Atomic Energy Commission, July 
1956) p. 17: 


United Nations Trusteeship Council, Weapons Tests 


After the Trusteeship Council of the United Nations re- 
ceived petitions protesting against testing nuclear devices in 
and near the Trust Territory of the Pacific Islands, Com- 
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Accordingly, appellants’ assertions of violations of the 
United Nations Charter and the Trusteeship Agreement 
are also without merit. . 


5. The act is not unconstitutional as beyond the scope of 
Congressional power 


The complaints allege that the act is unconstitutional be- 
cause ‘‘no power has been delegated to Congress to enact 
legislation as a result of which the atmosphere will be con- 
taminated and the lives and progeny of the population dam- 
aged.’’ (JA 13, 26). 

As is shown in more detail by the summary of the act 
(pp. 4-11, supra), it regulates the ‘‘development, use, and 
control of atomic energy,’? which Congress finds to be 
‘<vital to the common defense and security,’’ with the 
‘‘paramount objective of making the maximum contribu- 
tion to the common defense and security’’ (§§ 2011, 2012). 
The act is thus an exercise of the war power vested in Con- 
gress (Const., Art I, sec. 8). 

‘The war power of the national government is ‘the 
power to wage war successfully.’ See Charles Evans 


mission staff assisted the Department of State in preparing a 
reply. 

In reply to the petitions, the United States stated that only 
after careful, serious and comprehensive studies was a decision 
reached to carry out the tests in the Marshall Islands; that 
the United States had earnestly sought a fully safeguarded 
international agreement that would make further tests unneces- 
sary, but that until an agreement had been reached “elementary 
prudence required the United States to continue its tests”; 
but that every precaution would be taken to assure that fall- 
out would occur only in the danger area surrounding the 
Eniwetok Proving Ground which includes no islands inhabited 
by the Marshallese; that there was no need to evacuate the 
Marshallese from their home islands, that emergency evacua- 
tion plans had been formulated should such action become 
necessary; and that Marshallese were being trained in emer- 
gency health measures. 

The United Nations Trusteeship Council on March 29 ap- 
proved by a 9 to 4 vote a resolution approving the tests in 
the Marshall Islands, provided all necessary safeguards were 
taken. 
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Hughes, War Powers Under the Constitution, 42 A.B.A. 
Rep. 232, 238. It extends to every matter and activity so 
related to war as substantially to affect its conduct and 
progress. The power is not restricted to the winning of 
victories in the field and the repulse of enemy forces. It 
embraces every phase of the national defense, including the 
protection of war materials and the members of the armed 
forces from injury and from the dangers which attend the 
rise, prosecution and progress of war.”’ Hirabayashi v. 
United States, 320 U.S. 81, 93. ‘‘Every resource within the 
ambit of sovereign power is subject to use for the national 
defense.’? Silesian-American Corp. v. Clark, 332 U.S. 469, 
476. ‘In time of crisis nothing could be more tragic and 
less expressive of the intent of the people than so to con- 
strue their Constitution that by its own terms it would sub- 
stantially hinder rather than help them in defending their 
yiational safety.”? Lichter v. United States, 334 U.S. 742, 
780. See also Woods v. Miller Co., 333 U.S. 138, 141-2; 
Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111, 
116; Korematsu v. United States, 323 U.S. 214, 219-20; 
Home Building & Loan Association v. Blaisdell, 290 US. 
398, 426; United States v. Macintosh, 283 U.S. 605, 622; 
Stewart v. Kahn, 11 Wall. 493, 507. 

War imposes, of course, the most serious of all risks of 
injury and death. Yet it could scarcely be argued that it 
is unconstitutional for this country to wage war abroad. 
‘¢Certainly it is not the function of the Judiciary to enter- 
tain private litigation—even by a citizen—which challenges 
the legality, the wisdom, or the propriety of the Com- 
mander-in-Chief in sending our armed forces abroad or 
to any particular region.” Johmson v. Eisentrager, 339 
US. 763, 789. 

‘The determination by Congress and the Executive that 
the testing of nuclear weapons will contribute to the na- 
tional defense and safety is, of course, not subject to 
judicial review. ‘‘Since the Constitution commits to the 
Executive and to Congress the exercise of the war power 
in all the vicissitudes and conditions of warfare, it has 
necessarily given them wide scope for the exercise of judg- 
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ment and discretion in determining the nature and extent 
of the threatened injury or danger and in the selection 
of the means for resisting it. Ex parte Quirin, supra, 
98-29; ef. Prize Cases, supra, 670; Martin v. Mott, 12 
Wheat. 19, 29. Where, as they did here, the conditions call 
for the exercise of judgment and discretion and for the 
choice of means by those branches of the Government on 
which the Constitution has placed the responsibility of 
war-making, it is not for any court to sit in review of the 
wisdom of their action or substitute its judgment for 
theirs.’ Hirabayashi v. United States, 320 U:S. 81, 93. 
As stated in Gibbons v. Ogden, 9 Wheat. 1, 197: 


The wisdom and the discretion of congress, their iden- 
tity with the people, and the influence which their con- 
stituents possess at elections, are, in this, as in many 
other instances, as that, for example, of declaring war, 
the sole restraints on which they have relied to secure 
them from its abuse. 


See also Highland v. Russell Car & Snow Plow Company, 
279 U.S. 253, 262; Hamilton v. Kentucky Distilleries & 
Warehouse Company, 251 U.S. 146, 163. 

Since none of the cases cited by appellants (Brief, pp. 
47-51) involved an undertaking by the courts to sit in judg- 
ment upon the wisdom of Congress in deciding what a 
particular course of action is essential to the national de- 
fense and safety, it seems unnecessary to analyze them in 
detail. Suffice it to say that some of them did not involve 
any question of the constitutionality of an act of Congress 
at all. Others involved the application of specific constitu- 
tional provisions, e.g., the due process clause. 

This Court certainly will not superimpose its judgment 
upon that of Congress and the President that it is vital to 
the defense of this country that the Atomic Energy Com- 
mission be authorized to conduct nuclear weapons tests. 
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CONCLUSION 


|The judgment of the district court dismissing the com- 
plaints should be affirmed on the ground that none of ap- 
pellants has standing to challenge the validity of nuclear 
weapons tests. If the Court does not accept this view, the 
judgment should be affirmed on the ground that such tests 
are authorized by the Atomic Energy Act of 1954 and do 
not violate any constitutional rights of appellants. 


Respectfully submitted, 


GrorceE CocHran Dovs, 
Assistant Attorney General, 


SamveExL D. Suave, 
Donato B. Maceurnezas, 
Attorneys, 
Department of Justice, 
Attorneys for Appellees. 
Loren K. O1son, 
General Counsel, Atomic Energy Commission. 


Herze H. BE. Puarne, 
Litigation Counsel, 
Atomic Energy Commission 
Of Counsel. 











APPENDIX 


Letter dated February 12, 1958, from Chairman of Atomic Energy 
Commission to Chairman, Joint Committee on Atomic Energy. . 

Presidential endorsement approving 1958 Eniwetok tests 

Excerpts from United National Charter 

Excerpts from Trusteeship Agreement 

Excerpts from records of United Nations Security Council 

Letter dated December 2, 1947, from United States Representative 
to United Nations to President, United Nations Security Council, 
wast ennGlOSUNOB. ic cn acn crn munia« wine ereeinimjainjel ain minmieummnyenc min imioynitn 

Letter dated April 2, 1953, from United States Representative to 
United Nations to Secretary General of United Nations, with 











57 


UNITED STATES OF AMERICA 


Unrrep States Atomic EnERcy CoMMISSION 


June 16, 1958. 


In accordance with Section 1733, Title 28, United States 
Code, I hereby certify that each of the following annexed 
papers is a true copy of the original record: 


(a) Letter of February 12, 1958, from Lewis L. 
Strauss, Chairman of the United States Atomic 
Energy Commission, to Representative Carl T. 
Durham, Chairman, Joint Committee on Atomic 
Energy 3 


(d) Endorsement of President Dwight D. Eisenhower, 
dated January 31, 1958, stating Presidential ap- 
proval of proposed Hardtack nuclear test series. 
The classified portion of this endorsement has been 
deleted, as indicated on the annexed copy. 


Iw Wrirness Wueneor, I have hereunto set my hand and 
caused the seal of the United States Atomic Energy Com- 
mission to be affixed on the day and year first above written. 


s/ Wooprorp B. McCoot, 
s/ Wooprorp B. McCoot. 
Secretary. 


Unrrep States Atomic ENERGY CoMMISSION. 


Original record, pp. 31, 107; not printed in Joint Appendix) 





February 12, 1958. 
Deak Mr. Duzuam: 


On September 17, 1957 I wrote to you concerning our 
plans for testing in Operation Harpracx, the spring 1958 
test series at the Eniwetok Proving Ground, and noted that 
as our plans were further developed, I would keep the Com- 
mittee informed. 

We now have a reasonably firm program of tests in hand 
which has been approved by the Commission and concurred 
in by the Department of Defense. Operation Harprack 
will start on or about April 15, 1958, and will consist of 
about . . .* firm laboratory and DOD effects shots. In 
addition, there are two contingent shots whose firing de- 
pends on the outcome of their counterparts among the firm 
shots. 

Besides these tests, we plan to conduct up to three safety 
tests in the spring of 1958 at the Nevada Test Site, begin- 
ning on or about February 22, 1958. The purpose of these 
tests is to determine that, if certain designs are detonated 
accidentally, no nuclear reaction would occur. 

The President has approved the Harpracx test program 
and the safety tests in Nevada, and has authorized the 
expenditure of the required special nuclear materials for 
these tests. The detailed description of the Harpracx tests, 
the devices involved and their objectives is attached. 


Sincerely yours, 
/s/ Lewis L. Sreavss, 
Chairman. 
Attachment: 
Harprack Test Program 
Honorable Carl T. Durham, 
Chairman, Joint Committee on 


Atomic Energy, 
Congress of the United States. 


* Classified number deleted. 


(Original record, pp. 32, 108; not printed in Joint Appendix) 








59 


THE WHITE HOUSE 


Washington 
ENDORSEMENT 


With respect to the atomic testing program and the ex- 
penditure of nuclear materials described in the memoran- 
dum of the Chairman, Atomic Energy Commission, of Jan- 
uary 29, 1958 on this subject, I approve the proposals with 
respect to the HarpTack program and safety tests planned 
for spring 1958. 


Classified portion deleted. 


s/ Dwicut D. HisENHOWER, 
Dwicut D. EisENHOWER. 
January 31, 1958. 


(Original record, pp. 36, 111; not printed in Joint Appendix) 
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EXCERPTS FROM CHARTER OF THE UNITED 
NATIONS 


59 Stat. 1048-50 
Chapter XII 


INTERNATIONAL TRUSTEESHIP SYSTEM 


Article 75 


The United Nations shall establish under its authority an 
international trusteeship system for the administration 
and supervision of such territories as may be placed there- 
under by subsequent individual agreements. These terri- 
tories are hereinafter referred to as trust territories. 


Article 77 


1. The trusteeship system shall apply to such territories 
in the following categories as may be placed thereunder by 
means of trusteeship agreements: 


a. territories now held under mandate ; 

b. territories which may be detached from enemy 
states as a result of the Second World War; and 

ce. territories voluntarily placed under the system 
by states responsible for their administration. 


Article 81 


The trusteeship agreement shall in each case include the 
terms under which the trust territory will be administered 
and designate the authority which will exercise the admin- 
istration of the trust territory. Such authority, herinafter 
called the administering authority, may be one or more 
states or the Organization itself. 


Article 82 


There may be designated, in any trusteeship agreement, 
a strategic area or areas which may include part or all of 
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the trust territory to which the agreement applies, without 
prejudice to any special agreement or agreements made 
under Article 43. | 

Article 83 


1. All functions of the United Nations relating to stra- 
tegic areas, including the approval of the terms of the 
trusteeship agreements and of their alteration or amend- 
ment, shall be exercised by the Security Council. 





62 


EXCERPTS FROM TRUSTEESHIP AGREEMENT 
61 Stat. 3301-2, 3304 


Agreement approved by the Security Council of the United 
Nations April 2, 1947, respecting trusteeship for the 
former Japanese mandated islands. Approved by the 
President of the United States of America July 18, 1947, 
pursuant to authority granted by a joint resolution of 
the Congress of the United States of America July 18, 
1947 ; entered into force July 18, 1947. 


TRUSTEESHIP AGREEMENT FOR THE FORMER JAPANESE Man- 
DATED IsuaNpS APPROVED aT THE ONE HUNDRED AND 
TWwENTY-FOURTH MEETING OF THE SECURITY CoUNCIL 


Article 1 


The Territory of the Pacific Islands, consisting of the 
islands formerly held by Japan under mandate in accord- 
ance with Article 22 of the Covenant of the League of Na- 
tions, is hereby designated as a strategic area and placed 
under the trusteeship system established in the Charter 
of the United Nations. The Territory of the Pacific Islands 
is hereinafter referred to as the trust territory. 


Article 2 


The United States of America is designated as the ad- 
ministering authority of the trust territory. 


Article 3 


The administering authority shall have full powers of 
administration, legislation, and jurisdiction over the ter- 
ritory subject to the provisions of this agreement, and may 
apply to the trust territory, subject to any modifications 
which the administering authority may consider desirable, 
such as the laws of the United States as it may deem ap- 
propriate to local conditions and requirements. 
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Article 5 


In discharging its obligations under Article 76 (a) and 
Article 84, of the Charter, the administering authority shall 
ensure that the trust territory shall play its part, in accord- 
ance with the Charter of the United Nations, in the main- 
tenance of international peace and security. To this end 


the administering authority shall be entitled: 


"1. to establish naval, military and air bases and to erect 
fortifications in the trust territory; 
9. to station and employ armed forces in the territory; 
and 
3. to make use of volunteer forces, facilities and assist- 
ance from the trust territory in carrying out the obli- 
gations towards the Security Council undertaken in 
this regard by the administering authority, as well as 
for the local defense and the maintenance of law and 
order within the trust territory. 


Article 13 


The provisions of Articles 87 and 88 of the Charter shall 
be applicable to the trust territory, provided that the ad- 
ministering authority may determine the extent of their 
applicability to any areas which may from time to time be 
specified by it as closed for security reasons. 


Excerpr From tHe OrrictaL ReEcorDS OF THE SECURITY 
Counc or THE Unitep Nations, 124ta Meretine, 2 Apri 
1947, PacEs 668-9 


The President: There is a United Kingdom proposal to 
‘ye-draft article 13. It has been circulated. 

Sir Alexander Cadogan (United Kingdom): I do not 
‘think I need say very much about the amendment which 
stands in the name of my delegation. The text has already 
been circulated. 

In the view of my Government, article 13 is one of the 
‘most important articles of the United States draft. My 
Government realizes that it would be impossible to provide 
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for any prior notification to the Security Council of any 
areas which may be closed for security reasons, but it hopes 
that some provision will be inserted for notifying the 
Security Council when areas are closed, giving reasons if 
possible. With that object, we have submitted, for the ap- 
preciation of the United States delegation, this re-draft 
which you will find in the paper circulated. 

Mr. Austin (United States of America): Perhaps the 
United Kingdom representative would be entirely satisfied 
if the records showed that the United States contemplates 
that notification should be made to the Security Council 
whenever the proviso that is contained in article 13 comes 
into effect. Article 13 seems to the United States of such 
great importance that it could not accede to a suggested 
change, and the United States is very anxious to find out 
whether my statement, as representative of the United 
States, is satisfactory thus avoiding a prolonged discussion. 
If that is the case, I will not go into a full discussion of the 
matter. 

You will notice that the act of specification is an act of 
notification, and it is the purpose of the United States to 
keep the Security Council notified. Of course, the main 
element of the provision is to bring into operation Articles 
87 and 88, which call for inspection, examination and re- 
ports. Obviously the proviso is a necessary one in the 
interests of security; otherwise it would not be there. 

Sir Alexander Cadogan (United Kingdom) : I am much 
indebted to the representative of the United States for 
the declaration which he has just made. The chief purpose 
of the amended text which I submitted was to ensure that 
the Security Council should be notified in these cases. The 
United States representative has said that the word ‘‘speci- 
fied”’ in his article 13 implied an act of notification, and he 
further declared that his Government contemplated keep- 
ing the Security Council notified. That seems to me en- 
tirely satisfactory, and I am very grateful to the repre- 
sentative of the United States for the declaration which he 
has made. 
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The President: In view of the satisfaction that the 
United Kingdom representative has expressed at the 
declaration of the United States representative, I take it 
that no vote is required on the United Kingdom proposal 
in regard to article 13. 

| Articles 13 and 14 were unanimously adopted. 
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No. 2739 
UNITED STATES OF AMERICA 


DEPARTMENT OF STATE 
To Att To WHom THESE Presents SHALL Comez, GREETING: 


I Certrry Toat James W. Kelly, whose name is subscribed 
to the document hereunto annexed, was at the time of sign- 
ing the same Deputy Executive Director of the United 
States Mission to the United Nations, and full faith and 
credit are due his acts as such. 


Iw Tzstrmony Wueneor, I, Jonn Foster Dues, Secre- 
tary of State, have hereunto caused the seal of the Depart- 
ment of State to be affixed and my name subscribed by the 
Authentication Officer of the said Department, at the city 
of Washington, in the District of Columbia, this twelfth 
day of June, 1958. 

s/ JoHN Foster DULLEs, 
Secretary of State. (Seal) 


By s/ Barsara Hartman, 
Authentication Officer, 
Department of State. 


(Original record, pp. 37, 112; not printed in Joint 
Appendix) 


State, County, and City of New York: 


James Ketxy, being duly sworn, deposes and says that 


1. He is employed as Deputy Executive Director of the 
United States Mission to the United Nations. 

2. On the sixth day of June, 1958, the deponent compared 
the photostatic copy affixed hereto with an original letter 
dated December 2, 1947, which was sent by Mr. Warren R. 
Austin, Permanent Representative of the United States to 
the United Nations, to Mr. J. D. L. Hood, President of the 
Security Council, the said original being in the files of the 
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United Nations; and found the photostatic copy herein de- 
scribed to be an exact duplicate of the original letter also 
described in this paragraph. 

s/ James KELLY. 


| Sworn to before me the ninth day of June, 1958. 


/s CarmeL CarrincTon Marr. 


Carmen Carrmvcton Marr, Notary Public, State of New 
York. No. 24-2595975. Qualified in Kings County. Cer- 
tificate filed in New York County. Commission Expires 
March 30, 1959. 


(Original record, pp. 38, 113; not printed in Joint 
Appendix) 
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UNITED STATES REPRESENTATIVE TO THE 
UNITED NATIONS 


December 2, 1947. 
EXCELLENCY: 


I have the honor, on instructions from my Government, 
to notify the Security Council that, effective December 1, 
1947, Eniwetok Atoll in the trust territory of the Pacific 
Islands, is, pursuant to the provisions of the Trusteeship 
Agreement, closed for security reasons, in order that the 
United States Government, acting through its Atomic En- 
ergy Commission, may conduct necessary experiments re- 
lating to nuclear fission. The closed area consists of the 
entire Eniwetok Atoll, located at approximately 162 degrees 
15’ East Longitude and 11 degrees 30’ North Latitude, and 
the territorial waters adjacent thereto. 

Entry into the closed area shall be in accordance with 
such regulations as the United States Government may pre- 
scribe. 

The Security Council is further notified that periodic 
visits provided for in Article 87(c) of the Charter of the 
United Nations are suspended in the closed area until fur- 
ther notice, as permitted by Article 13 of the Trusteeship 
Agreement. With this exception, the provisions of Article 
87 of the Charter will continue to apply. With respect to 
Article 88 of the Charter, the United States Government 
will, of course, report to the United Nations on the political, 
economic, social, and educational advancement of the in- 
habitants of the trust territory. Full information will be 
included about the welfare of the people of Eniwetok Atoll 
who will move to new homes, the sites of which will be se- 
lected by them. All possible measures will be taken to en- 
sure that the people of the area will be subject to no danger 
and to a minimum of inconvenience. 

There are attached hereto, for the information of the 
Security Council, copies of two press releases on this sub- 
ject issued on December 1, 1947, by the Atomic Energy Com- 
mission of the United States. 
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Accept, Excellency, the renewed assurances of my highest 
consideration. 


s/ Warren R. Austin. 
Enclosures : 


Copies of two press releases issued by the Atomic Energy 
Commission of the United States. 


His Excellency 
Mr. J. D. L. Hoop, 
President, Security Council, 
of the United Nations, Room 4510, 
Empire State Building, 
New York, New York. 


(Original record, pp. 39, 40, 114, 115; not printed in Joint 
Appendix) 
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ANNEX I 
December 1, 1947. 


Cory or Press Retzas—E ON STATEMENT OF Tar UNrIreD 
Srates Atomic Enercy Commission RELATIVE TO THE 
EstaBntisHMENT or Pacrric Experimental INSTALLATIONS 


The United States Atomic Energy Commission today an- 
nounced that construction has been started on Eniwetok 
Atoll for the Pacific Ocean installations announced last 
summer by the Commission. 

In its second semi-annual report to Congress, transmitted 
July 22, 1947, the Commission stated that it was ‘‘estab- 
lishing proving grounds in the Pacific for routine experi- 
ments and test of atomic weapons’’. 

Construction is being carried out by the armed forces at 
the request of the Atomic Energy Commission. Lieutenant 
General J. E. Hull, Commanding General, United States 
Army, Pacific, is coordinating the work of the Army, Navy 
and Air Force in this program. 


(Original record, pp. 41, 116; not printed in Joint 
Appendix) 
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ANNEX II 
December 1, 1947. 


Copy or INFORMATION FOR THE PRESS PREPARED IN COLLABO- 
RATION WITH THE DEPARTMENT OF STATE AND THE NatTIoNaL 

' Muurrary EstasLisHMENT TO SUPPLEMENT THE SraTEMENT 

or Tue Unrrep Srates Atomic ENERGY CoMMISSION ON 

wpe EsraBLISHMENT oF Pacrric EXPERIMENTAL INsTALLa- 
TIONS. 


- The purpose of the installations now under construction 
in the Pacific is to provide a suitable area for the continuing 
conduct of a wide range of field work to establish by ex- 
perimentation the indicated results of laboratory studies 
carried out in facilities of the Atomic Energy Commis- 
sion. The scientific and technical operations of the proving 
ground will provide new fundamental data and a broader 
understanding of the phenomena of nuclear fission which 
will facilitate advances in peaceful as well as in military 
applications of atomic energy. 

All test operations will be under laboratory control con- 
ditions, with full security restrictions as required by the 
Atomic Energy Act of 1946. 

The area of the installations will be closed as a safe- 
‘guarding measure as provided for in the United Nations 
‘Trusteeship Agreement for the former Japanese Mandated 
Islands, and the Security Council of the United Nations 
will be duly notified to this effect. 

Eniwetok Atoll was selected as the site for the proving 
‘grounds after the careful consideration of all available 
Pacific Islands. Bikini is not suitable as the site since it 
‘lacks sufficient land surface for the instrumentation neces- 
sary to the scientific observations which must be made. Of 
other possible sites, Eniwetok has the fewest inhabitants to 
be cared for, approximately 145, and, what is very impor- 
tant from a radiological standpoint, it is isolated and there 
are hundreds of miles of open seas in the direction in which 
"winds might carry radioactive particles. 
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Construction will be supported through the Hawaiian 
Islands, Johnston Island and Kwajalein Island. 

The permanent transfer elsewhere of the Island people 
now living on Aomon and Biijiri Islands in Eniwetok Atoll 
will be necessary. They are not now living in their original 
ancestral homes but in temporary structures provided for 
them on the two foregoing Islands to which they were moved 
by United States Forces during the war in the Pacific, after 
they had scattered throughout the Atoll to avoid being 
pressed into labor service by the Japanese and for protec- 
tion against military operations. The sites for the new 
homes of the local inhabitants will be selected by them. The 
inhabitants concerned will be reimbursed for lands utilized 
and will be given every assistance and care in their move 
to, and reestablishment at their new location. Measures 
will be taken to insure that none of the inhabitants of the 
area are subject to danger; also that those few inhabitants 
who will move will undergo the minimum of inconvenience. 

The construction program, which is being undertaken by 
the armed forces for the Commission, will consist of the 


installation of complete facilities, including housing, utili- 
ties, communications, protective structures, instrumenta- 
tion circuits, and control and observation posts. Some of 
the military installations used during the war will be re- 
habilitated. 


(Original record, pp. 42-3, 117-8; not printed in Joint 
Appendix) 
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No. 2739-1 


UNITED STATES OF AMERICA 
Department of State 


To AtL To WHom THESE Presents SHALL CoE, GREETING : 


I Cermry Tuat James W. Kelly, whose name is sub- 
scribed to the document hereunto annexed, was at the time 
of signing the same Deputy Executive Director of the 
United States Mission to the United Nations, and full 
faith and credit are due his acts as such. 


In Testimony Wuereor, I, Joun Foster DuLizs, Secre- 
tary of State, have hereunto caused the seal of the Depart- 
ment of State to be affixed and my name subscribed by the 
Authentication Officer of the said Department at the city 
of Washington, in the District of Columbia, this thirteenth 
day of June, 1958. 


s/ Joun Foster DuLies, 
Secretary of State. 


By s/ Barsara HarTMaNn 
Authentication Officer, 
Department of State. 


(Original record, pp. 49, 119; not printed in Joint 
Appendix) 


‘Grae, County, axp Crry or New Yorg: 
‘James Keuxy, being duly sworn, deposes and says that 


1. He is employed as Deputy Executive Director of the 
United States Mission to the United Nations. 
9 On the sixth day of June, 1958, the deponent com- 
pared the photostatic copy attached hereto with an original 
‘Jetter dated April 2, 1953, sent by Mr. Henry Cabot Lodge, 
'Jr., Permanent Representative of the United States to the 
United Nations, to Mr. Trygve Lie, Secretary General of 
the United Nations, the said original being in the files of the 
United Nations; and deponent found the said photostatic 
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copy to be an exact duplicate of the original letter described 
herein. 


s/ James KELy. 
Sworn to before me the twelfth day of June, 1958 
s/ Carmen. Carnincron Marr, 


CaRMEL CaRRIncTon Marr, Notary Public, State of New 
York. No. 24-2595975. Qualified in Kings County. Cer- 
tificate filed in New York County. Commission Expires 
March 30, 1959. 


(Original record, pp. 46, 120; not printed in Joint 
Appendix) 
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UNITED STATES REPRESENTATIVE TO THE 
. UNITED NATIONS 


Two Park Avenue, New York 16, New York 


April 2, 1953. 
EXXCELLENCY : 


On instructions from my Government, I have the honor, 
through you, to notify the Security Council that, effective 
April 2, 1953, Bikini Atoll in the Trust Territory of the 
Pacific Islands, is closed for security reasons pursuant to 
the provisions of the Trusteeship Agreement in order that 
the United States Government, acting through its Atomic 
Energy Commission, may conduct necessary atomic ex- 
periments. The closed area consists of the entire Bikini 
Atoll, located at approximately 165° 22’ east longitude and 
11° 36’ north latitude, and the territorial waters adjacent 
thereto. 

Entry into the closed area shall be in accordance with 
such regulations as the United States Government may 
prescribe. 

The Security Council is further notified that periodic 
visits provided for in Article 87 (c) of the Charter of the 
United Nations are suspended in the closed area until 
‘further notice, as permitted by Article 13 of the Trustee- 
ship Agreement. With this exception, the provisions of 
Article 87 of the Charter will continue to apply. With 
respect to Article 88 of the Charter the United States Gov- 
ernment will, of course, report to the United Nations on 
"the political, economic, social and educational advancement 
of the inhabitants of the Trust Territory. In this connec- 
tion it should be pointed out, however, that the some 170 
" gormer inhabitants of Bikini were evacuated from the atoll 
in 1946 prior to the military effects tests conducted at that 
‘time. After study of suitable alternative sites and con- 
~ sultations with the people, they were relocated on the 
" seland of Kili in the southern Marshall Islands. The United 
States will continue, as it has in the past, to provide in- 
formation concerning their welfare to the United Nations. 
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There is attached hereto, for the information of the 
Security Council, a copy of a press release on this subject 
issued on April 2, 1953 by the Atomic Energy Commission 
of the United States. 

It is requested that copies of this letter, together with its 
enclosure, be circulated to members of the Security Council. 

Accept, Excellency, the renewed assurances of my 
highest consideration. 


s/ Heney Cazor Lopez, JR. 

Henry Casor Lopes, JR. 
United States Permanent 
Representatwe to the Security Council. 


Enclosure: 
Press Release 


His Excellency 
Trove Lm, 
Secretary General of the United Nations, 
United Nations, New York. 


UN-1571/B 


(Original record, pp. 47-8, 121-2; not printed in 
Joint Appendix) 
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UNITED STATES ATOMIC ENERGY COMMISSION 
| Washington 25, D. C. 


For Retzase 1x Mornrne NEWSPAPERS Trurspay, APRIL 2, 
1953 


Brers Atott Appep to ATOMIC Province GrounpD rn Pacrric 


‘Washington, April 2—To accommodate the rapidly ex- 
panding program of developing and testing new and im- 
proved nuclear weapons the United States Atomic Energy 
Commission is enlarging the Pacific Proving Ground in 
the Marshall Islands to include Bikini as well as Eniwetok 
‘Atoll. Bikini is 180 miles to the eastward of Eniwetok. 
Construction of technical facilities there will begin shortly. 

Use of Bikini is necessary because of the limited size of 
‘Eniwetok, where tests were conducted last November. 
‘Eniwetok will be the headquarters and main operating base 
for the Proving Ground. Bikini and Eniwetok will remain 
‘under the civil jurisdiction of the Department of Interior. 
AEC uses the area under agreement with Interior. 

Bikini was last used in 1946 for testing military effects 

of conventional atomic bombs. At that time its inhabitants 
were evacuated from the Atoll. After study of suitable 
alternative sites and consultations with the people, they 
were relocated on the island of Kili in the southern 
Marshall Islands. Since the 1946 tests, the Nevada Prov- 
ing Ground of the Atomic Energy Commission has been 
established and is continuing in use for frequent tests, one 
_ series of which is now underway. 
The United Nations is being notified by the Department 
of State that Bikini Atoll and its territorial waters have 
been declared closed for security reasons in accordance 
- with the provisions of the Trusteeship Agreement between 
the United States and the Security Council of the United 
Nations. 


(Original record, pp. 49, 123; not printed in 
Joint Appendix) 
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| Appellees’ (here referred to as defendants) Counter- 
statement (Br. i to 13) properly and correctly emphasizes 
the allegations of the complaints to the effect ‘‘that detona- 
tion of nuclear weapons in these tests ‘will cause world- 
wide fallout of radioactive debris’ which will be ‘eventually 
deposited on the surface of the earth’ and thereby ‘con- 
tribute to the exposure of human beings to radiation’ . . - 
these tests ‘will increase the radioactive strontium content 
of the soil and the amount of contamination of the food 
supply of the world and of the bones of human beings.’... 
and will result in ‘genetic damage through the production 
of genetic mutations,’ . . . with the result that deaths and 
‘seriously defective children may be expected to be pro- 
duced’ (JA 5-12, 19-25).’’ (Appellees’ brief p. 2 & 3) 

- Allegations as to ‘‘world-wide fallout’; as to “‘ex- 
posure”’ of the earth population as a whole; as to ‘‘radio- 
active strontium contamination of the soil of the earth’’; 
as to ‘‘genetic damage’’ and as to ‘Cexpected damage and 
defects to and in children’”’ are not the attributes of run of 
the mill personal injury cases. Nevertheless the defendants 
argue the issues as they would an automobile accident on 
Connecticut Avenue or a collision between tugs on the 
Potomac. Because of such premise their conclusions must be 
erroneous as we shall demonstrate hereafter. Defendants’ 
error is the necessary result of prenuclear thinking in the 
nuclear age. Such displaced thinking will perforce lead one 
into fallacious reasoning and to false results. The law of 
the garden variety of accident case cannot apply to the 
world wide radio-active fallout resulting from defendants’ 
wrong complained of. The allegations of the complaints 
here charge defendants with nuclear fallout and they may 
not and cannot be considered with the method applied by 
defendants’ brief which shows 


‘the inability of the seventeenth century common law 
to understand or accept a pleading that did not exclude 
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every misinterpretation capable of occurring to intelli- 
gence fired with a desire to pervert.’? Paratso vs. 
United States 207 US 368, 372, 28 S.Ct. 127, 129, 52 
L.Ed. 249. 


Defendants argue techological occurrences in the nuclear 
age with the sociological approach of the nineteenth 
century. Even a good mind of ages gone by will be un- . 
able to cope with the occurrences of the second half of the 
twentieth. Withall, nuclear results demand, if nothing 
more than an attempt to understand the legal (sociological) 
approach that is needed with the technological revolution. 
Without it one must, as we shall demonstrate the defen- 
dants did, reach an impasse, meaningless as to result and 
therefore erroneous in law. 


II 
The Aliens Have Standing to Sue? 


As the allegations of the complaints show—as they are 
admitted as true by defendants’ motions to dismiss—the 
effect of their acts complained of are world-wide. 

As the asura of the Rig-veda, possessed of occult powers, 
acting as the demon of the air, the defendants, by their 
acts complained of, extend as it were, their thousands of 
arms into every part of the world, bringing thereto the 
debris of radioactive fallout. Using their powers, now 
scientifically recognized and evaluated, the defendants’ acts 
eause genetic damage to the plaintiffs’ and to others on the 
surface of the earth and put their imprint onto the genes 
and thus upon generations as yet unborn. 

Thus reaching out beyoud the territorial limits of the 
United States, the defendants effectively acquire domina- 


1 The particular right of the Marshallese and Japanese plaintiffs is dis- 
cussed in plaintiffs opening Brief (pp. 14-20). 
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tion over most if not all of the surface of the earth and the 
inhabitants therof, among them the plaintiffs. The terri- 
torial limits were recognized as coinciding with the juris- 
diction of our courts, but this was solely because during the 
pre-atomic era domination by one nation stopped at the 
national border. The extension of this domination compels 
the defendants to answer for their acts to all who are 
deleteriously effected thereby, because it was said: 


‘<Tnternational law in its widest and most compre- 
hensive sense—including not only questions of right 
between nations, governed by what has been appro- 
priately called the law of nations; but also questions 
arising under what is usually called private inter- 
national law, or the conflict of laws, and concerning 
the rights of persons within the territory and do- 
minion of one nation, by reason of acts, private or 
public, done within the dominions of another nation— 
is part of our law, and must be ascertained and admin- 
istered by the courts of justice, as often as such ques- 
tions are presented im litigation between. man and 
man, duly submitted to their determination. (Em- 
phasis ours) Hilton vs. Guyot, 159 US 1138, 163. 


~ Can it be gainsaid that the acts of the defendants do not 
affect the rights of persons, among them of the plaintiffs, 
or that such acts were not ‘<done within the dominion of 
another nation?”’ The answer would be in the negative, 
since the admitted allegations of the complaints say just 
that in unambiguous words. The radioactive debris does, 
admittedly, damage people, among them the plaintiffs. The 
result of radioactive emanation is, admittedly, damaging to 
plaintiffs and to their progeny. Such damage occurs to the 
plaintiffs in this country, and admittedly to plaintiffs who 
are ‘‘within the dominion of another nation.’? In line with 
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the holding of the Hilton case (supra) ‘‘the rights’’ (of the 
plaintiffs) . . . ‘‘must be ascertained and administered by 
the courts of justice’’ since these were clearly presented by 
the complaints for litigation. The order dismissing the 
complaints was erroneous. 

The Supreme Court of the United States held from the 
beginning that: sk 


‘‘The laws of the United States ought not, if it be 
avoidable, so to be construed as to infract the common 
principles and usages of nations, or the general doc- 
trines of international law.’’ Talbot vs. Seaman, 1 
Cranch 1. 


and again: 

‘¢An act of Congress ought never to be construed to 
violate the law of nations if any other possible con- 
struction remains, nor should it be construed to violate 
neutral rights or to affect neutral commerce further 
than is warranted by the law of nations, as understood | 
in this country.’’ Murray v. Charming Betsy, 2 Cranch, 
118. 


The Supreme Court spoke of the law of nations as: 


‘¢ |. . in part unwritten and in part conventional. To 
ascertain that which is unwritten, we resort to the great 
principles of reason and justice; but, as these prin- 
ciples will be differently understood by different na- 
tions under different circumstances, we consider them 
as being in some degree fixed and rendered stable by 
judicial decisions. The decisions of the courts of every 
country, so far as they are founded on a law common 
to every country, will be received, not as authority, 
but with respect, and will be considered in adopting 
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the rule which is to prevail here.’’? Thirty hogsheads 
of sugar v. Boyle, 9 Cranch, 191. ; 


and further: 


“he law of nations should be respected by the 
Federal courts as a part of the law of the land.’”” The 
Nereide, 9 Cranch, 388. 


Our policy makers in the field of foreign relations 
adopted the same view as expressed in a letter: 


‘<The law of nations makes an integral part .. . of 
the laws of the land.’’? Thomas Jefferson, Sec. of State, 
to Mr. Genet, June 5, 1793. MSS. Notes, For. Leg. 
Wait’s Am. St. Pap., 30. 1 Am.St. Pap., F.R., 150. 


Another Secretary of State wrote: 


‘‘Every nation, on being received, at her own re- 
quest, into the circle of civilized governments, must 
understand that she not only attains rights of 
sovereignty and the dignity of national character, but 
that she binds herself also to the strict and faithful 
observance of all those principles, laws, and usages 
which have obtained currency among civilized states, 
and which have for their object the mitigation of the 
miseries of war. 

‘No community can be allowed to enjoy the benefit 
of national character in modern times without sub- 
mitting to all the duties which that character imposes. 
A Christian people who exercise sovereign power; who 
make treaties, maintain diplomatic relations with other 
states, and who should yet refuse to conduct their 
military operations according to the usages universally 
observed by such states, would present a character 
singularly inconsistent and anomalous.” - Daniel 
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Webster, Sec. of State, to Mr. see April 15, 
1842; 6 Webster’s Works, 437. 


and again: 

‘If a government ‘confesses itself unable or un- 
willing to conform to those international obligations 
which must exist between established governments of 
friendly states, it would thereby confess that it is not 
entitled to be regarded or recognized as a sovereign 
and independent power.’ ’’ Mr. Evarts, Sec. of State, to 
Mr. Foster, Aug. 2, 1877, MSS. Instruc., Mexico. 


When in 1862 Congress authorized the President to aid 
the resettling of persons of certain classes of African 
derivation, with their consent, in some tropical country, the 
Republics of Costa Rica, Nicaragua and Honduras gave 
notice to our State Department that they were averse to 
receiving any such settlement. The Secretary of State 
acknowledged that the establishment of such settlements 


would be in derogation of and in invasion of the rights of 
those countries and informed the respective ministers 
plenipotentiary that: 


. the acts of Congress, under which colonization 
in question is proposed to be made, do not warrant the 
attempt to establish such a colony in any country with- 
out the previous consent of the Government thereof, 
and that your protest is accepted by the President as a 
denial of such consent on the part of the three states 
you so worthily represent.”” Mr. Seward, Sec. of State, 
to Mr. Molina, Sept. 24, 1862; MSS. Notes, Cent. Am. 
Dip. Corr. 1862. 


and 


‘she United States Government cannot purchase a 
grant of land in or concession of right of way over, the 
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territories of another nation, as could an individual or 
private corporation, since, by the law of nations, one 
Government cannot enter upon the territories of 
another, or claim any right whatever therein.’’ 9 Op., 
286, Black (1859); (cited in A Digest of the Inter- 
national Law of the United States. Edited by Francis 
Wharton, LL.D., 2nd Ed., Vol. 1, p. 39.) 


If the humanitarian attempt of establishing homeland 
for certain groups of people in a foreign country, if the 
establishment of right of way over the territories of another 
nation represent an entry forbidden by the law of nations, 
can it be gainsaid that the invasion of the air and land in 
and on which the alien plaintiffs live by means of radio- 
active debris is permitted by the same law? To pose the 
question thus demonstrates clearly that the acts of the de- 
fendants, admitted by the motion as having resulted in 
world-wide radioactive fallout is clearly in violation of the 
law of nations. Such law, as we have seen, is part of the law 
of the land and therefore protection under the law must be 
extended to those who are affected, as the plaintiffs are, by 
defendants’ alleged acts. 

It is not, and was not, the policy of this country, as de- 
fendants argue, that foreign plaintiffs may not invoke the 
protection of the courts of this country even though they 
were admittedly damaged by the acts of the defendants. As 
early as 1793 the contrary was recognized : 


‘<The rule by which all Governments conduct them- 
selves in cases where injury has been done by individ- 
uals of one to individuals of the other Government is 
to leave the injured party to seek redress in the courts 
of the other. If that redress be finally denied, after 
due application to the courts, it then becomes a subject 
of national complaint.” Mr. Jefferson, Sec. of State, 
to Mr. King, Dec. 17, 1793. MSS. Dom. Let. 
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The first remedy is to be sought in the courts, and only if 
such remedy is denied is a governmental intervention, 
under the law of nations, proper; 


‘¢ <The general rule is that foreigners are bound to 
apply to the tribunals of justice, if they are open, for 
redress of any grievance before they appeal for it to 
the Government of those tribunals’; and hence there 
ean be no claim against the Government of the United 
States for injuries inflicted on the coast of Florida on 
two wrecked French vessels and their crews, unless 
the remedy of recourse to the civil tribunals has been 
exhausted.’’ Mr. Clay, Sec: of State, to Mr. de Mareul, 
Mar. 28, 1827. MSS, Notes, For. Leg. See also ibid, 
for letter of Mr. Clay to Mr. Salazar, Dec. 22, 1827. 


and further, 


‘<The courts of the United States in every State are 


at all times open to the subjects of a friendly foreign 
power.’’ 1 Op., 192, Rush, 1816. (Op. cit. p. 693) 


and again, 


‘Where aliens suffer violence from citizens of the 
United States in their perso nor property, they must 
appeal to the courts for redress; to the State courts, 
if the offense be a criminal one, and to the State or 
Federal courts for redress by a civil action. 3 Op., 254, 
Butler, 1837. (Op. cit. p. 694) 


to the same effect, 


‘‘The rule is, that, before a citizen of one country 
is entitled to the aid of his Government in obtaining 
redress for wrongs done him by another Government, 
he must have sought redress in vain from the tribunals 
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of the offending power.’’ 13 Op., 547, Akerman, 1871. 
(Op. cit. p. 694) 


‘The defendants erroneously contend that even though 
they admittedly caused and cause world-wide radioactive 
fallout; even though such acts did and do admittedly cause 
damage to plaintiffs residing throughout the world, they 
nevertheless have no remedy since they may not resort to 
our courts. The defendants admit that by the result of 
their acts there was and is an invasion into the land and 
sea where the plaintiffs reside and work. Nevertheless, 
they are to have no recourse to our courts. This is not in 
keeping with the law of nations. The Institute of Inter- 
national Law as early as 1906, (Ghent) formulated certain 
recognized regulations concerning invasion of sovereign 
air by radio waves (Radio telegraphy). 


' Part I, Article 3 of these regulations, in time of peace, 
provides: 


‘Bach State has the right, in the measure necessary 
to its security, to prevent, above its territory and its 
territorial waters, and as high as need be, the passage 
of Hertzian waves whether they issue from a govern- 
ment apparatus or from a private apparatus situated 
on land, on a vessel, or on a balloon.’’ 33 C.J. § 24 p. 403. 


| The international doctrine pertaining to the sovereign 
right of a state and the air space above its territory was 
evolving from the time since aerial navigation became 
practical. The Versailles Conference on Aerial navigation, 
held in 1919, declared that ‘‘every State has complete and 
exclusive sovereignty in the air space above its territory 
and territorial waters.’? The above formulation is held 
by Professor Oppenheim as the settled law of the air space. 
1 Oppenheim Int. L. (3d ed. 1920) p. 353 et seq. 
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The Supreme Court of the United States went even fur- 
ther and held that the sovereign air space may not be 
polluted by an invader by means of gases. It said ““It is 
a fair and reasonable demand on the part of a sovereign 
that the air over its territory should not be polluted on 
a great scale by sulphurous acid gas.”’ Georgia v. Tennes- 
see Copper Co., 206 U.S. 230, 238, 27 S.Ct. 618. 

International law does not accept any limitation of the 
air space as far as the sovereign right of the nations con- 
cerned. Attempts were made in the interest of aerial 
navigation to limit the height of the sovereign air space 
but international law did not consider this kind of limitation 
either practical or in line with the concept of sovereignty. 

‘‘Laudable though it may be to encourage a new medium 
of intercourse, (that is aerial navigation) the very idea of 
sovereignty requires an extension above, as it does beneath 
the soil of a state.’? The suggestions made by some inter- 


national writers as to limitation was considered as ‘¢im- 


practical, both by reason of the topography of the earth, 
the effect of gravitation and the limitation of atmosphere 
available for human life. Furthermore it would radically 
affect the very concept of national territorial sovereignty 
by recognizing horizontal as well as vertical boundary 
planes. Kuhn, 4 Am. Journ. Int. L. pp. 114, 115. 

As to the nations’ ‘‘full sovereignty over the air space 
superincumbent over their territory and territorial 
waters,’’ see The Law of Nations, by J. L. Brierly, 4th Ed., 
Oxford, 1949 & 1950, p. 171-172. As to the Convention of 
Paris on Air Navigation of 1919 and as to the creation of 
an International Civil Aviation Organization (I.C.A.O.) in 
Chicago in 1944, and the recognized sovereignty of the na- 
tions in the air space above their land and territorial 
waters, see Op. cit. p. 183-186) 

In Line with the doctrine holding to unlimited sover- 
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eignty of air space the Convention for Regulation of 
Aerial Navigation (1919), Articles I and Il provides that a 
state may regulate the use of aircraft over its own territory 
and, in fact, Article III provides that in time of war a state 
may prohibit all private navigation in its sovereign air 
space. | 

The complaints allege, and the motions to dismiss admit 
as true, that the defendants by their acts did, do cause, and 
expect to cause in the future, world-wide radioactive fall- 
out damaging to plaintiffs. Such reaching out by defend- 
ants into sovereign air space of other nations and particu- 
latly of nations in which domain the alien plaintiffs reside 
is contrary to international law. The law of nations being 
part of the law of this land, the damage caused to the 
plaintiffs is and ought to be cognizable by our courts. 

It is submitted that the denial of the alien plaintiffs 
access to the court or courts is in violation of the law of 
nations and ought not to be upheld by this court. 

Defendants rely on Yick Wo v. Hopkins, 118 U.S. 356. 
From this case and with reference to the applicability of 
the 14th Amendment to alien plaintiffs they supply the 
quotation on page 14 of their brief with emphasis supplied 
by them: 


‘“These provisions are universal in their application, 
to all persons within the territorial jurisdiction, with- 
out regard to any difference of race, of color, or of 


nationality; .. .’ 

‘The defendants, by supplying the italicized sentence ‘‘to 
all persons within the territorial jurisdiction” seem to 
bottom their arguments to exclude the alien plaintiffs from 
our courts on the ‘‘territorial jurisdiction’’ by reading the 
same as a restrictive one. Even if such restriction existed 
prior to the atomic age, after the beginning of the atomic 
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age, however, and particularly following the invasion by 
defendants of the sovereign air space of other nations by 
means of radioactive fallout, the term is meaningless in its 
restrictive sense but rather it must be read as an elimina- 
tion of whatever limitation existed heretofore. 

The defendants claim to act in exploding nuclear wea- 
pons which create radioactive fallout all over the world, 
make the land of the Marshallese uninhabitable, and the 
fishing waters of the Japanese contaminated, pursuant to 
the Atomic Energy Act of 1954. Assuming, arguendo, that 
the defendants are so authorized by the Act, the result 
is an invasion of the sovereign air space of other nations, 
which in turn results in violation of the law of nations 
for which the plaintiffs within the domain of such invaded 
sovereignties, are entitled to be compensated for, to the 
extent of damages that they claim to have suffered. A 
further consequence of such act of the defendants is that 
the application of the 14th Amendment as considered in the 
Yick Wo case (supra) cannot be read in the restrictive 
sense but, to the contrary, brings before the forum of 
our courts all those who are damaged as the plaintiffs are, 
in accordance with the admitted allegations of the com- 
plaints. 

The defendants also rely in their argument on the 
Japanese Immigration case, 189 U.S. 86 and they speak 
against the extra-territorial application of organic law. 
They particularly cite that ‘‘such extra-territorial applica- 
tion of organic law would have been so significant an inno- 
vation in the practice of governments that, if intended or 
apprehended, it could scarcely have failed to excite contem- 
porary comment.’’ Wesubmit that the detonation of atomic 
weapons which create world-wide radioactive fallout and 
which detonations are claimed by the defendants to be 
pursuant to Congressional authorization truly represent 
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a new and extremely ‘‘SIGNIFICANT INNOVATION IN THE PRAC- 
TICE OF GOVERNMENTS.’’? The logic of the Japanese Immt- 
gration case dictates that so world-shaking an innovation 
must be followed by a reading of this and other decisions in 
line with the new concept so innovated. 

The defendants rely on U.S. v. Belmont, 301 U.S. 324, 
332 and they particularly rely on the quotation (page lo 
of their brief) that ‘‘our Constitution, laws and policies 
have no extraterritorial operation. . .’” As we have shown 
above, the practices which are allegedly carried out by the 
defendants resulted in extraterritorial operation; resulted 
in an extension of our territorial jurisdiction beyond 
our geographical limits and in consequence, and because 
of the demand of law and order, the jurisdiction of our 
courts must be extended to follow such enlarged opera- 
tional territorial jurisdiction. 


' It is submitted that the district court erred in granting 


the motion to dismiss as to the alien plaintiffs. 


Til 
The American Plaintiffs Have Standing to Sue 


If we understand defendants’ claim, it is this: Prior 
'to the nuclear age there were no incidents of damage due 
‘to radioactive debris and widespread fallout. In absence 
‘of such damage there were no legal claims ever presented. 
There are no legal decisions on that score. Even though, 
subsequent to the beginning of the nuclear age and par- 
‘ticularly after defendants began the detonations com- 
plained of by plaintiffs, and even though they admittedly 
suffered grievous injury, they are to be excluded from 
our courts, for lack of precedents, which precedents in 

the nature of the circumstances could not have existed. 


Put it another way, the defendants argue that even 
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though stupendous technological developments occurred in 
the past twenty years, but since sociology, and within it the 
law, did not as yet adjust itself to this advanced tech- 
nology, ergo plaintiffs and their injuries are outside of 
the law and forsooth they must remain forever so. 

Such non-scientific approach to the law is not and can- 
not be countenanced by the courts. Such none or even 
anti-sociological pigeonholing of law may be the political 
declaration of a Congressman,’ but surely cannot he recog- 
nized as basis of legal determination. In fact, courts are, 
as they must be, aware of the need for the law to be 
adopted to the dynamics of society, which society the law 
serves. Law is not static, but by continual adaptation 
follows the needs of a changing world. Law is, or ought 
to be, customs based on moral principles which gradually, 
ever so gradually, obtained universal, or at least substan- 
tial, recognition as rules of conduct. Such rules of conduct 
are applied by judges and enforced by courts. Laws which 
are strangers to the socially expressed rules cannot find 
acceptance and will not be enforced by society for long. 

Defendants claim immunity solely because law as a 
social science lags behind technological advancement of 
the self-same society. If such were to be the approach of 
law, then we would be still judging by ‘‘ordeal by battle,’’ 
by the ‘‘sinking’’ or ‘‘fire test’? and would still burn 
witches. Fortunately, we do not do so, nor can presert 
day law stand still on pre-nuclear concepts. 

The doctrine ‘‘the King can do no wrong”’ prevailed for 
long and refused to give way to the newer concept, but 
give way it must because archaic concepts cannot prevail 
just because they accumulated the patina of ages. The 


1 Representative James B. Utt in his Letter to his California con- 
stituency (8/7/59) declared himself “unalterably opposed to having the 
Supreme Court rely upon sociology instead of legal authorities.” 
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defendants, while not in as many words, put nevertheless 
rely for their defense on the concept of sovereign immunity 
as against the resident plaintiffs. We submit that they 
cannot do so because: 


| «« . . the immunity enjoyed by the United States as 
territorial sovereign is a legal doctrine which has 
not been favored by the test of time. It has increas- 
ingly been found to be in conflict with the growing 
subjection of governmental action to the moral judge- 
ment. A reflection of this steady shift in attitude 
toward the American sovereign’s immunity is found 
in such observations in unanimous opinions of this 
Court as ‘Public opinion as to the peculiar rights and 
preferences due to the sovereign has changed’, Davis 
v. Pringle, 268 U.S. 3195, 318, 45 S.Ct. 549, 550, 69 
L.Ed. 974; ‘There is no doubt an intermittent tendency 
on the part of governments to be a little less grasping 
than they have been in the past * °°” White v. 
Mechanics’ Securities Corp. 269 U-S. 283, 301, 46 
S.Ct. 116, 118, 70 L.Ed. 275; ‘* * * the present 
climate of opinion * * * has brought governmental 
immunity from suit into disfavor * * *> Keifer & 
Keifer v. Reconstruction Finance Corp., 306 U.S. 281, 
391, 59 S.Ct. 516, 519, 83 L.Ed. 784. This chilly 
feeling against sovereign immunity began to reflect 
itself in federal legislation in 1797.* At that early 
day Congress decided that when the United States 
sues an individual, the individual can set off all debts 
properly due him from the sovereign. And because of 
the objections to ad hoc legislative allowance of private 
claims, Congress @ hundred years ago created the 


3 Act of Mar. 1797, §§ 3, 4, 1 Stat. 514, 515. The present version 
appears in 28 U.S.C. § 2406. 
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Court of Claims, where the United States, like any 
other obligor, may affirmatively be held to its under- 
takings. This amenability to suit has become a com- 
monplace in regard to the various agencies which carry 
out ‘the enlarged scope of government in economic 
affairs’, Keifer & Keifer v. Reconstruction Finance 
Corp., supra, 306 U.S. at page 390, 59 S. Ct. at page 
519. The substantive sweep of amenability to judicial 
process has likewise grown apace.°”’ 


4 Act of Feb. 24, 1855, 10 Stat. 612, as amended, 12 Stat. 765, 
14 Stat. 9; see United States v. Jones, 119 U.S. 477, 7 S.Ct. 283, 
30 L.Ed. 440. 


5 The most recent development is the subjection of the Govern- 
ment to tort liability. Act of Aug. 2, 1946, now 28 U.S.C. § 1346(b), 
28 U.S.C.A. §1346(b).” The National City Bank v. The Repub- 
lic of China, 348 U.S. 356, 75 8. Ct. 423, 426. 


As we argued above The Republic of China case teaches 
that legal doctrines are bending to the command of moral 
judgment of men. It also teaches that well engrained (if 
not ossified) doctrines are forced steadily to shift under 
the impact of the test of time. In the instant case the test 
is to be made and the time is now. It is this court alone 
that can open the doors, so that the resident plaintiffs 
may enter the portals and present their case for proper 
adjudication. The have no other recourse, since they have 
no foreign government to take up diplomatically their 
ease, as the defendants suggest the alien plaintiffs can and 
must. If the doors of our courts remain closed to the 
resident (citizen) plaintiffs they are deprived of all remedy, 
however grievous their injury may be. Such is not in 
line with ‘‘the moral judgment’’ of men, of which Mr. 
Justice Frankfurter speaks in The Republic of China case. 

In the case of Greene v. McElroy, — U.S. —, 79 S.Ct. 
1400, the plaintiff questioned the validity of the govern- 








18 


ment’s revocation of a security clearance previously 
granted to him. Without such clearance plaintiff’s em- 
ployer, who manufactured goods for the armed services, 
was compelled to discharge him. He was discharged solely 
as a consequence of the revocation of his clearance because 
his access to classified information was required by the 
nature of his job. Plaintiff was unable to secure employ- 
ment in his chosen field which for all practical purposes 
was closed to him. 

"After plaintiff exhausted his administrative remedies he 
filed a complaint in the U. S. District Court for the 
District of Columbia, asking for a decision that the revo- 
cation was unlawful and void and for an order restraining 
respondents from acting pursuant to it. The government 
eross-filed for dismissal of the complaint on summary 
judgment. The court granted summary judgment (150 
F.Supp. 958) and the court of Appeals affirmed that dis- 


position (103 US. App. D.C. 87, 254 F. 2d, 944, 952). 
The Court of Appeals stated: 


‘We have no doubt that Greene has in fact been in- 
jured. He was forced out of a job that paid him 
$18,000 per year. He has since been reduced, so far 
as this record shows, to working as an architectural 
draftsman at a salary of some $4,400 per year. Fur- 
ther, as an aeronautical engineer of considerable ex- 
perience he says (without real contradiction) that he 
+5 effectively barred from pursuit of many aspects of 
his profession, given the current dependence of most 
phases of the aircraft industry on Defense Department 
contracts not only for production but for research 
and development work as well. * * * Nor do we 
doubt that, following the Government’s action, some 
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stigma, in greater or less degree, has attached to 
Greene.”’ 


After so holding the Court of Appeals concluded that 
Greene’s suit presented no ‘‘justiciable controversy’’ ‘‘the 
court’s reasoning being that the Executive Department 
alone is competent to evaluate the competing considerations 
which existed in determining the persons who are to be 
afforded security clearances. The Court of Appeals also 
rejected plaintiff’s claim that he was deprived of his liveli- 
hood without the traditional safeguards required by ‘‘due 
process of law’’ such as confrontation of his accusers and 
access to confidential reports used to determine his fitness. 
Thereupon the Supreme Court granted certiorari. 

Pertinent for our argument is the finding of the Supreme 
Court as to Greene’s standing to sue. The Supreme Court 
(p. 1412) noted its agreement with the government’s 


‘¢ eoncession that petitioner has standing to bring 
this suit and to assert whatever rights he may have. 
Respondents’ actions, directed at petitioner as an indi- 
vidual, caused substantial injuries, Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 152, 71 
S.Ct. 624, 638, 95 L.Ed. 817 (concurring opinion), and, 
were they the subject of a suit between private per- 
sons, they could be attacked as an invasion of a legally 
protected right to be free from arbitrary interference 
with private contractual relationships. Moreover, 
petitioner has the right to be free from unauthorized 
actions of government officials which substantially 
impair his property interests. Cf. Philadelphia Co. 
v. Stimson, 223 U.S. 605, 32 S.Ct. 340, 56 L.Ed. 570.”” 
Greene vs. McElroy, 79 S.Ct. 1400, 1412 (Footnote 


+92). 
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‘We submit that just as Greene has standing to bring 
his suit and to assert in court whatever rights he may have, 
so the plaintiffs here concededly have standing in court. 
They must be given the opportunity as Greene was to assert 
whatever rights they may have. If the government in the 
Greene case caused him as an individual substantial in- 
juries, so in the case at bar defendants caused plaintiffs, 
as individuals, substantial injuries. In the Greene case the 
Supreme Court found that Greene has the right to be free 
from unauthorized actions of government officials which 
substantially impair his property interests, that is his 
right to employment. We submit that the plaintiffs here 
have the same right to be free from unauthorized actions 
of the defendants which actions substantially impair their 
paramount interest, that is, their life, their health and the 
life and health of their progeny. 

As the plaintiffs submitted in their opening brief, and 
as they now argue this court ought to hold that their 
complaints present a justiciable controversy and that they 
have standing to sue. It ought to be held that the dismissal 
of the complaints was in error. 


IV 


Congressional Appropriations Do Not, By Implication, 
| Ratify An Unlawful Administrative Procedure 


Plaintiffs argued (their brief pp. 24-30) that the acts 
of defendants alleged in the complaints are unlawful and 
‘they propose to add nothing further to that argument. 
They, however, strongly disagree with defendants con- 
tention that ‘‘Congress plainly ratified the administrative 
interpretations of the Act as authorizing such nuclear 
weapon tests . . . it has repeatedly made appropria- 
tions to the Atomic Energy Commission . . .”’ (defendants’ 
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brief p. 12 & 36-41). We disagree with this theory of 
implied ratification as did the Supreme Court in a Case 
decided on June 29, 1959. In that case the government 
argued, as do the defendants here, that repeated appro- 
priations, with knowledge of the administrative inter- 
pretations, implies ratification of the interpretation. The 
Supreme Court held otherwise in saying: 


‘<If acquiescence or implied ratification were enough 
to show delegation of authority to take actions within 
the area of questionable constitutionality, we might 
agree with respondents that delegation has been shown 
here. In many circumstances, where the Government’s 
freedom to act is clear, and the Congress or the Presi- 
dent have provided general standards of action and 
have acquiesced in administrative interpretation, 
delegation may be inferred . . . Before we are asked 
to judge whether .. . ‘the administrative interpre- 
tation and decision is lawful’ . . . it must be made 
clear that the President or Congress, within their 
constitutional powers specifically have decided that 
the imposed procedures are necessary and warranted 
and have authorized their use. Cf. Watkins v. United 
States, 354 U.S. 178, 77 S.Ct. 1173, 1 L.Ed. 2d 1273; 
Seull v. Commonwealth of Virginia, 359 U.S. 344, 79 
S.Ct. 838, 3 L.Ed. 2d 865. Such decisions cannot be as- 
sumed by acquiescence or non-action. Kent v. Dulles, 
357 U.S. 116, 78 S.Ct. 1113, 2 L.Ed. 2d 2104; Peters v. 
Hobby, 349 U.S. 331, 75 S.Ct. 790, 99, L.Ed. 1129; 
Ex parte Endo, 323 U.S. 283, 301-302, 65 S.Ct. 208, 
218, 89 L.Ed. 243. 

They must be made explicitly not only to assure that 
individuals are not deprived of their cherished rights 
under procedures not actually authorized, see Peters 
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v. Hobby, supra, but also because explicit action, 
especially in areas of doubtful constitutionality, re- 
quires careful and purposeful consideration by those 
responsible for enacting and implementing our laws. 
Without explicit action by lawmakers, decisions of 
great constitutional import and effect would be rele- 
gated by default to administrators who, under our 
system of government, are not endowed with authority 
to decide them. 

‘‘Where administrative action has raised serious 
constitutional problems, the Court has assumed that 
Congress or the President intended to afford those 
affected by the action the traditional safeguards of 
due process. See, e. g., The Japanese Immigrant Case 
(Kaoru Yamataya v. Fisher), 189 U.S. 86, 101, 23 S.Ct. 
611, 614, 47 L.Ed. 721; Dismuke v. United States, 297 
U.S. 167, 172, 56 S.Ct. 400, 80 L.Ed. 561; Ex parte 
Endo, 323 U.S. 283, 299-300, 65 S.Ct. 208, 217, 89 L.Ed. 
243; American Power & Light Co. v. Securities and 
Exchange Commission, 329 U.S. 90, 107-108, 67 8.Ct. 
133, 143, 91 L.Ed. 103; Hannegan v. Esquire, 327 US. 
146, 156, 66 S.Ct. 456, 461, 90 L.Ed. 586; Wong Yang 
Sung v. McGrath, 339 U.S. 33, 49, 70 S.Ct. 445, 453, 
94 L.Ed. 616. Cf. Anniston Mfg. Co. v. Davis, 301 U.S. 
387, 57 S.Ct. 816, 81 L.Ed. 1143; United States v. 
Rumely, 345 U.S. 41, 73 S.Ct. 543, 97 L.Ed. 770. These 
cases reflect the Court’s concern that traditional forms 
of fair procedure not be restricted by implication and 
without the most explicit action by the Nation’s law- 
makers, even in areas where it is possible that the 
Constitution presents no inhibition.’’ Greene v. Mc- 
Elroy, —US—, 79 S.Ct. 1400, 1418, 1419. 
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In face of above recent holding by the Supreme Court, 
defendants argument must fail.’ 


V 


The District Court’s Dismissal of the Complaints is in 
Violation of Due Process. 


The defendants answering plaintiffs contention as to the 
lack of due process in this case, interpret that constitutional 
provision as something static poured into one mold. We 
submit that due process is a simple concept and as all 
simple concepts must be adapted to life and to the life of 
the law cases as they are presented from time to time. 
That is what we believe Justice Johnson held as early as 
1819 when he said: 


‘*As to the words from the Magna Charta, incor- 
porated into the constitution of Maryland, after vol- 


umes spoken and written with a view to their exposi- 
tion the good sense of mankind has at length settled 
down to this; that they were intended to secure the 
individual from the arbitrary exercise of the powers 
of government, unrestrained by the established prin- 
ciples of private rights and distributive justice.’’ 
Justice Johnson, Bank of Columbia v. Okely, 4 Wheat. 
(U.S. 1819) 235 at 244, 4 L. ed. 559. 


From 1819 to 1959 our courts were ever mindful of the 
need to scrutinize substance and procedure wherever the 
question of due process or the lack of it was raised. It 
was said on June 29, 1959 (by Justice Frankfurter in his 
concurring opinion) that in the exercise of judicial function 


1Jt is noted that the Greene case was decided subsequent (June 19, 
1959) to Barenblatt v. United States, 360 U.S. 109 (June 8, 1959), relied 
upon by defendants (Br. 40). 
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it must be decided in the particular case whether the 
Due Process Clause of the Constitution under the 14th 
Amendment was invoked. 


‘We cannot escape such instance-by-instance, case-by- 
case application of that clause in all the variety of situa- 
tions that come before this Court. It would be com- 
fortable if, by a comprehensive formula, we could 
decide when a confession is coerced so as to vitiate a 
state conviction. There is no such talismanic for- 
mula. Every Term we have to examine the particular 
circumstances of a particular case in order to apply 
generalities which no one disputes. It would be equally 
comfortable if a general formula could determine the 
unfairness of a state trial for want of counsel. But, 
except in capital cases, we have to thread our way, 
Term after Term, through the particular circumstances 
of a particular case in relation to a particular de- 
fendant in order to ascertain whether due process 
was denied in the unique situation before us. We are 
constantly called upon to consider the alleged mis- 
conduct of a prosecutor as vitiating the fairness of 
a particular trial or the inflamed state of public 
opinion in a particular case as undermining the consti- 
tutional right to due process. Again, in the series of 
eases coming here from the state courts, in which Due 
Process was invoked to enforce separation of church 
and state, decision certainly turned on the particu- 
larities of the specific situations before the Court. It 
is needless to multiply instances. It is the nature 
of the concept of Due Process, and, I venture to believe, 
its high serviceability in our constitutional system, 
that the judicial enforcement of the Due Process 
Clause is the very antithesis of a Procrustean rule. 
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This was recognized in the first full-dress discussion 
of the Due Process Clause of the Fourteenth Amend- 
ment, when the Court defined the nature of the prob- 
lem as a ‘gradual process of judicial inclusion and 
exclusion, as the cases presented for decision shall 
require, with the reasons on which such decision may 
be founded.’ Davidson v. New Orleans, 96 U.S. 97, 
104, 24 L.Ed. 616. The task is onerous and exacting, 
demanding as it does the utmost discipline in objec- 
tivity, the severest control of personal predilections. 
But it cannot be escaped, not even by disavowing 
that such is the nature of our task.’’ Kingsley Int. 
Pic. Corp. v. Regents of Univ. of St. of N.Y., 79 
S.Ct. 1362, 1369-1370. 


The plaintiffs respectfully submit that the Due Process 
Clause prohibits defendants from construing their powers 
as the District Court did when it dismissed plaintiffs’ 
complaints. 

Conclusion 


The judgment should be reversed, in whole or in part 
and the causes remanded for trial. 


Respectfully submitted, 





James T. WRIGHT, 
Francis HEIsuer, 
Cuarues A. STewakRt, 

A. L. Wiatn, 

Frep OKRAND, 

Attorneys for Appellants. 
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I 


The Complaints Were Improperly Dismissed on the Ground 
| of Appellants’ Lack of Standing to Sue (re Appellees’ 
Point I, pp. 13-26) 


Appellees are incorrect in their assertion (Br. 13) that 
‘‘none of (appellants) are alleged to have minor children 
on whose behalf a parent would be entitled to sue as natural 
guardian.’’? The Heine complaint alleges that very thing 
(J.A. 16 and 17). | 

Appellees are likewise mistaken in their attempt (Br. 
14) to cast these cases in a mold of no allegation of damage 
to plaintiff's or to invasions of their legal rights. The fact 
that the same damage and interference has oceurred, is 
occurring, and will occur to other persons who are not 
plaintiffs, does not and cannot detract from the allegation 
of damage as these plaintiffs. Appellees’ logic is faulty: 
‘other persons, not plaintiffs, suffer the same damage as 
plaintiffs, therefore these plaintiffs cannot sue for their 
‘own damage.’? The mere statement of the proposition 

'demonstrates its error. But even more pointedly, as to 
‘two classes of plaintiffs, the Japanese fishermen and the 
' Marshallese, appellees’ syllogism does not apply. For as 
to them, in addition to damage to their health, specific prop- 
erty and commercial interference and damage is alleged. 
"A person who complains about his home being made unin- 
habitable by defendants or a person who makes his liveli- 
“hood by fishing and who is prevented by defendants from 


1“the plaintiffs, Arabella Heine. Hannah Heine, Ione Heine, 

' Margaret Heine, Frederick Heine and Modren Heine, are infant chil- 

dren of plaintiffs Dwight and Morgiana Heine, and sue herein by their 

' father and next friend Dwight Heine, pursuant to Rule 17(c), Federal 

Rules of Civil Procedure.” (J.A. 16). There is a similar allegation 

as to plaintiffs Temsa Andrike, Steve Andrike, Reeming Andrike and 

_ Imedida Andrike likewise suing by their father and next friend, plain- 
' tiff Sailass Andrike, pursuant to Rule 17(¢c). (JA. 17). 
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going into his customary fishing grounds by the acts of 
defendants, is not alleging that he suffers ‘‘in some inde- 
finite way in common with people in general.’’ Appellees 
cannot get around the allegations of the complaints—which 
is all that is before the court—by simply pretending they 
are not there. 

Again, when appellees reply (Br. 15) on a quotation from 
Johnson v. Eisentrager, 339 U.S. 763, 778 which pointed 
out that ‘‘these prisoners at no relevant time were within 
any territory over which the United States is sovereign,”’ 
appellees ignore that as to the Marshall Islands the United 
States claims the right, under law, to set out the very form 
of government and to control the very lives of the inhabit- 
ants, including where they shall live. This is a far different 
thing from the war time situation vis-a-vis enemies which 
was extant in the Johnson case. 


Appellees quote (Br. 15) from United States v. Bel- 


mont, 301 U.S. 324, 332, that ‘‘(o)ur Constitution, laws and 
policies have no extra-territorial operation, unless in re- 
spect of our own citizens.’’ If this be so, the question, of 
course, arises: on what is based the policy of the United 
States in contaminating the Marshall Islands and tradi- 
tional fishing areas on the open sea? The answer, at 
least as to the Marshallese, lies in the policy not being 
extra-territorial. If not, then certainly the Marshallese 
have standing to sue. 

And when appellees quote (Br. 16) from United States 
v. Pink, 315 U.S. 203, 226, that ‘‘Such nationals must look 
to their own government(s) for any redress to which they 
may be entitled,’’ they overlook that the Marshallese are 
doing just that; the United States 1s their own government. 
If not, the trusteeship agreement is but a scrap of paper. 

Nor does appellees’ reliance, bolstered by a single State 
court case, upon an argument as to whether the United 
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Nations Charter and the Trusteeship Agreement are or are 
not self-executing,? assist them. This because, whether 
these treaties are or are not self-executing, by the enact- 
ment of the Code for the Trust Territory of the Pacific 
Islands,’ the United States put them into execution and 
positively guaranteed to these very Marshallese plain- 
tiffs, if you will, that their life, liberty or property would 
not be taken from them without due process of law.* For 
the appellees now to say (Br. 18) that when the United 
States guaranteed these various personal rights to the 
Marshallese, including, we reiterate, these very Marshallese 
plaintiffs, ‘‘no private legal rights’’ were vested in plain- 
tiffs is the same as saying that “‘no private legal rights’’ 
were vested in the beneficiaries of the first 10 Amendments 
to the Constitution. The code for the Trust Territory of 
the Pacific Islands is no document of a foreign government ; 
it is a commitment of the United States given to human 
beings under their care and control. And assuredly the 
Code is no scrap of paper. It would be the eruclest form 
of irony to attribute to the Code the right to inflict damage 
upon the inhabitants without the right to even challenge 
such infliction in court. | 

It must be remembered that what we are here discussing 
is standing to sue—the right to file a paper in court and 
to be heard. The end to which appellees’ argument leads is 
shocking. It means that if, for example, an American in 
or out of the employ of the United States Government on 
the Marshall Islands should physically assault and merci- 
lessly beat up a Marshallese and then return to the United 


_ 2¥or a decision contra to the dictum of Sei Fujii v. California, 38 Cal. 
°d 718, 722-3, 724, 242 P. 2d 617, 620-2, see In re Drummond Wren, 
4 D.LR. 674 (Ontario, 1945). 
 $Pyrsuant to 68 Stat. 330 and Presidential Executive Orders 10265 
(note preceding 48 USC 1451, 16 CFR 6419), 10408 (3 CFR, 1952 
Supp. 110), 10470 (3 CFR, 1953 Supp. 87). 

4 For other provisions of the Marshallese “Bill of Rights”, see Appel- 
lants’ Open. Br. pg. 15, f.n. 9. 
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States, that the Marshallese would have no standing to 
sue in a United States court for the injuries suffered. The 
very statement of such an example demonstrates the error 
of appellees’ argument. The same is true where threatened 
action is sought to be prevented. 

The weakness of appellees’ position is further illustrated 
by their concession (Br. 20) that there are times when a 
non-resident alien may sue. If there are such times, then 
appellees’ whole argument falls. For if there ever were 
a case where it is proper for a non-resident alien to sue, it 
is in a case such as this, certainly as to the Marshallese 
who are our wards, and whose very homes we are bom- 
barding and from which we are causing them to move. 
Appellees seek (Br. 20) to distinguish Hilton v. Guyot, 159 
U.S. 113, but the attempt is not, we suggest, persuasive. 
Whether or not the Marshallese alien plaintiffs, for ex- 
ample, will be ultimately successful in their claim that their 
rights, again, for example, under the Code—to name one 
of their sourees of authority—were illegally violated, is 
quite a different matter from whether or not they have 
the right to come to the courts of this land to seek redress. 

As to the Japanese plaintiffs, appellees appear to be 
arguing that the Treaty of Friendship, Commerce and Navi- 
gation between the United States and Japan (TIAS No. 
2863) is another scrap of paper and does not mean what 
itsays. They suggest (Br. 21) that what the treaty means is 
that a resident Japanese national shall have the right to 
sue in a United States court but that a non-resident Jap- 
anese national shall not. But the Treaty says no such 
thing.» Moreover, to so interpret the treaty would make it 


5 Art. IV, §1 of the Treaty provides: 


“1. Nationals and companies of either Party shall be accorded 
national treatment and most favored nation treatment with respect 
to access to the courts of justice and to administrative tribunals 
and agencies within the territories of the other Party, in all degrees 


of jurisdiction, both in pursuit and in defense of their rights . . .” 
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meaningless, for a resident Japanese alien has the right to 
sue in an American court whether there be a treaty or not. 

(Ex Parte Kawato, 317 U.S. 69). Accordingly, when the 
United States said in its treaty that a National of Japan 
shall be accorded national treatment (meaning that he 
shall have the same rights as nationals of the United 
States) with respect to access to the courts of justice, there 
seems scant justification for attempting to twist the words 
around to mean just the opposite and to say that the right 
to access to the courts means that there shall be no right 
to access to the courts. The words are plain and simple. 
There is no need to distort them. 

The argument (Resp. Br. 21) that the treaty authorizes 
the action of Respondents, assumes, of course, one of the 
very issues of the cases on the merits, a matter which has 
nothing to do with standing to sue. And, on the merits 
which, we say, cannot be decided without the taking of evi- 
dence, it is_an impermissible reading of the Treaty, ap- 
parently Article XXI, that cither Party shall have the 
right to contaminate the fishing waters used by nationals 
of the other, or to prevent them from making a living on 
the high seas. 

Respondents are likewise mistaken (Br. 21) in their 
argument that violations of the Treaty may be remedied 
only by diplomatic means. In the first place, Article 
XXIV, relied on by Respondents (Br. 21), does not say so. 
The Article speaks only of what the parties may or, per- 
haps, should do. But a reading of the Treaty shows that 
individuals, too—nationals of either party—are given 
rights. There is nothing in the Treaty to suggest that these 
individuals must resort to diplomatic means. Moreover, 
‘the enactment by Congress of 18 U.S.C. 1350 shows just the 
opposite to be the case. 

Finally, as to the alien plaintiffs, appellees put too nar- 
row a construction on 28 USC 1350. It is true that the section 
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speaks in terms of ‘‘tort only’’, but this does not mean 
that if a pleader includes a prayer for injunction or for 
declaratory relief that the jurisdiction the court otherwise 
has is somehow lost. Such would indeed be taking us back 
to the days of common law pleading. Moreover, appellees 
misunderstand the meaning of the word ‘‘tort’’. Whether 
or not an action is for tort does not depend upon whether 
the prayer is for money damages only or whether the 
damages are monetarily compensable. While it has been 
wisely said that the attempt to frame a definition of the 
word ‘‘tort’’ is a frustrating and futile one (see, e.g., 
Harper on Torts, § 5, pg. 9), nevertheless the attempt has 
been made. Thus Harper offers (ibid) the following 
generalization: 


“‘Conduct which (a) creates a general type of risk 
of harm to (b) the interests of a general class of per- 
sons because it (1) is intended to cause such harm to 
such persons, (2) is negligent or (3) is extra-hazardous 
with respect to such harm and such persons, will, (c) 
unless the conduct or the harm is privileged, involve 
liability to persons of the general class threatened for 
such consequences of the general type threatened, (d) 
as are legally caused thereby, provided (e) the person 
harmed has consented neither to the actual invasion 
of his interests nor to the conduct which created the 
risk, and provided further, (f) that such person has not 
disqualified himself from a recovery by engaging in 
conduct which is also dangerous with respect to the 
same invasion and which contributed to the harm com- 
plained of.’’ 


The famous Holmes prima facie tort theory was thus 
put in Aikens v. Wisconsin, 195 U.S. 194, 204: 


‘Tt has been considered that, prima facie, the in- 
tentional infliction of temporal damages is a cause of 
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action, which, as a matter of substantive law, what- 
ever may be the form of pleading, requires a justifi- 
cation if the defendant is to escape. (citations) ”’ 


And previous to that, the Supreme Court had said (Adler 
v. Fenton, 24 How. (US) 407, 410) : 


‘< . . To enable the plaintiffs to sustain an action 
in the case like the present, it must be shown that the 
defendants have done some wrong, that is, have vio- 
lated some right of theirs, and that damage has re- 
sulted as a direct and proximate consequence from the 
commission of that wrong.”’ 


Under any of these definitions, these are actions for tort 
only. Indeed, it would seem that the section involved was 
specifically enacted to cover proceedings such as these. 

And, of course, appellees’ final argument (Br. 22) as to 
why 28 USC 1350 is inapplicable, namely that no tort has 
been committed, has nothing to do with standing to sue 
nor with the jurisdiction of the court to entertain the pro- 
ceedings and to permit plaintiffs to adduce their proof. 
‘298 USC 1350 gives these aliens on these claims (for a vio- 
lation of the law of nations or a treaty of the United States) 
the right to sue. Whether they will ultimately be successful 
‘is a different matter and is not before the court (cf. Bell 
v. Hood, 327 U.S. 678). 

The difficulty with appellees’ argument as to the Amer- 
‘ican plaintiffs is that it overlooks the fact that the case is 
here after the granting of a motion to dismiss whereby 
plaintiffs were prevented from adducing proof. Thus when 
appellees say (Br. 22) that ‘‘an injunction . . . is to be 
granted only upon a clear showing of a violation of a legal 
right causing imminent and irreparable injury,’’ this has 
' nothing to do with plaintiffs’ standing to sue. The appeal 
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here is not from a refusal to grant an injunction but from 
a dismissal of the complaint on the ground of lack of stand- 
ing to sue, an order which precluded plaintiffs from making 
the ‘‘clear showing’’ demanded by appellees. 

The same reasoning answers appellees’ argument (Br. 
22-23) as to the discretion given a court to grant or deny 
equitable or declaratory relief. (The same cannot be said 
of monetary relief.) Such an argument has nothing to do 
with dismissing the complaints for plaintiffs’ lack of stand- 
ing to sue. Whether or not relief should ultimately be 
granted depends upon the proof adduced. But what hap- 
pened here was that plaintiffs were foreclosed from adduc- 
ing proof. 

Moreover, and compounding the error, although the dis- 
missals precluded plaintiffs from adducing proof, appellees 
rely upon matters outside the record to sustain a contention 
that in the field in which these complaints are involved, 
‘‘jndicial intervention is most restricted.’’ (Br. 24) Per- 
haps so, but whether the restriction should be applied 
depends on the facts—facts which the dismissal below 
precluded the plaintiffs from presenting. Accordingly ap- 
pellees’ quotation (Br. 25) from Panama Canal Co. v. Grace 
Line, Inc., 356 U.S. 309, 319: ‘‘The matter should be far 
less cloudy, much more clear for courts to intrude,”’ de- 
monstrates the error of appellants argument. Not only does 
the argument have nothing to do with standing to sue, but 
the very dismissal precluded plaintiffs from making the 
matter clear. 

Little need be said about appellees’ appeal (Br. 26) to 
the invincibility of decisions in the fields of national de- 
fense and international relations. The suggestion that the 
Government or governmental officers are above the law is 
contrary to the cases. See, for example, the quotations on 
pages 47-50 of Appellants’ Opening Brief. Moreover, 
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again, such an argument has nothing to do with plaintiffs’ 
standing to sue. 


Respectfully submitted, 


James T. WRIGHT, 
Francis HEISLER, 
Cuartes A. STEWART, 

A. L. Wray, 

FRED OKRAND, 

Attorneys for Appellants. 


(8648-8) 

















